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ADVERTISEMENT TO THE SIXTH EDITION. 


The fifth edition of this Treatise being out of 
print, an entirely new edition has been prepared, 
incorporating the decisions of the Courts down 
to the commencement of the present year. The 
frame of tho work remains virtually unchanged : 
but many very important additions and altera¬ 
tions have been rendered necessary by recent 
legislation and decisions. 

The number of cases decided by the Privy 
Council which bear upon matters touched on in 
this book has increased greatly of late years,—ac 
will appear on reference to the annexed table of 
Privy Council cases cited. 

A. G. M, 

Calcutta , May 24 th, 1877. 
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INTRODUCTORY CHAPTER. 


A MORTGAGE may be defined ns a pledge, for securing 
a debt, of lands of which the debtor and those claiming 
under him remain either the actual owners, or in a position 
to assert their rights as actual owners, until debarred by 
judicial sentence or by legislative enactment. Mortgages 
of land have long been in use all over India, and are well 
known in Hindu and Mahomedan law. 

The Mahomedan law made no distinction between mort¬ 
gage of land and pledge of other property (a), Possession 
or seisin of the thing pledged, was in all cases the essence 
of the security : and hypothecation, the giving a lien over 
a, tkin- ^thout actual possession of it, seems to have heen 
originally unknown. All that was required in order to 
give validity to the contract, was that possession should 
be once given so as to evidence the tati, 0 £ the mortgage 
having been made. And a mortgage (L'd no t come to an 
end on the mortgagee's going out of pos., eg8 j 01 ^ ■[{ he did 
not do so with the intention of relinquishing Ids securi¬ 
ty [b) : nor was the right of a mortgagee w h<> wi 
possession, injured by his being subsequently ousted by the 
mortgagor. Although possession was necessary in order 
to complete the mortgagee's title, it seems that lie was not 
entitled to the use, or to the actual enjo\ ment of the profits 
of the property pledged, except by special agreement (c). 

(or) Macnngliten’s Maliomrdtm (A) I hid. p. 354. 

Law, p. 74. M P- 74. 

1 
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A mortgagee or pledgee in possession had priority over 
other creditors with respect to the property pledged, and 
was entitled to satisfy his debt thereout, before it could be 
applied to the liquidation of other claims : the surplus only 
which remained after discharging the mortgage debt bein<>- 
divisible among other creditors [d). 

- The taking of interest was forbidden among Mahomedans 
hut the property pledged was always presumed to be in 
value equivalent to the debt due; and the mortgagee might 
m fact thus obtain, so long as he kept it in his own hands, 
what was of greater value than the sum lent (e). 

The mortgagee could not, except with the consent of the 
mortgagor, at any time sell the property in pledge; at 
least, il he sold it for more than the principal due upon the 
loan, he had to account to the mortgagor for what he 
received in excess of that sum (/*). 


The mortgagor could not dispose of the property 
mortgaged without the consent of the mortgagee. Such a 
sale was legally valid, but its operation depended entirely 
on the pleasure of the mortgagee, unless the purchaser paid 
off the mortgage debt, which he was entitled to do, or the 
mortgage was from some other source redeemed (q). Jt.,± 

the consent of the mortgagee confirmed *.»»> such disposi¬ 
tion, so that if the moi’ , @' 1 gor sold to two persons in 
succession, ami the mortgagee recognised the second sale 
only , that sale to<>k priority over the first (A). 

No partial payment of the mortgage debt affected the* 
mortgagee's right over the whole property pledged : and 
♦he mmie-iei' r '" ained in force, not only until redemption 
but until the mortgagee in consequence of the redemption 
actually gave possession of the property to the mort¬ 
gagor (*'). 


(<<) Macnnghton'a Midiomedm 
pp 7*3j 347. 

(<; Ibid. p. 74 . 

(/) ibid. ii. 71. 


M MRonaghton’s ilahomccian 

haw', p. I7fl. 

(/♦) Hid. p. 866. 

(i) ibid. p. 360, 
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The Hindu law likewise recognised no distinction 
between mortgages of land and pledges of other property (j), 
and the pledge might be for a limited or for an unlim¬ 
ited time, and either usufructuary or for custody only. 
Actual possession was probably originally (/■) essential to 
their validity, but there is little doubt that hypotheca- 
tion has existed in the country from a remote period (/). 

hen no date was specified for redemption, a mortgage 
might lie redeemed at any distance of time, no title by 
prescription being acquired by the mortgagee in pos*J 
siou (m ). 


A mortgagee in possession had priority over all other 
mortgagees, if he obtained possession without force or 
fraud (n). The offence of one who, having mortgaged his 
property, afterwards fraudulently made a mortgage of it to 
another, was looked upon as a crime worthy of “ whip¬ 
ping” “ punishment for theft/' “ punishment as a robber/' 
und even death (o). 

Although these were the general principles which reg- 
natrd mortgages amongst Hindus and Mahometans, 
nany c mnges and modifications appear to have been from 
time to time introduced and there is much inconsistency 
m the various doctrines laid down in the books. In Hindu 
law there are numerous written texts in which possession 
is declared to be absolutely necessary in order to give 
validity to a contract of mortgage j as for example,— f( By 
the acceptance or actual possession of a pledge, the valid¬ 
ity of the contract is maintained" (p). “ Pledges arc dc-, 
claucl to be of two sorts, immoveable and moveable, and 
><»th aie valid when there is actual enjoyment, and not 


CO GoloLrookc’s Digest, v. 1, 
chap. 3, Tit. “ PU,1go f - p. 140. . 

(*) Ibid. pp. 140—202. 

(0 Strange’s Hindu Law, v. 1. 

p. 288. 

(«*) C’olebrooko’s Digest, v. 1, 
p. 183 : Strange’s Hindu Law, v. 


1, p. 290. 

(«) Oolebrooko’s Digest, v. 1, 

p. 211. 

(«) Ibid. pp. 209, 210. 

{]>) OolobrooK’a Digest v. 1, p. 
161. Yajiiyiiwuirya. 
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otherwise” (q). On tlie other hand there are texts, 
although they are fewer in number and perhaps of less 
authority, some of them partially, others of them absolutely 
in opposition to these :—“ Of him who does not enjoy a 
pledge, nor possess it, nor claim it on evidence, the written 
contract for that pledge is nugatory, like a bond when the 
debtor and witnesses have deceased” (/•). “ But if there 

be no occupancy, but a writing exist duly attested and 
so forth, the writing shall prevail, because it is the best 
evidence of a transaction: it shall establish the mort¬ 
gage” ( 5 ). It is evident that the original doctrine had been 
considerably modi lied, and that, whatever may have been 
the case at first, a valid mortgage unaccompanied by 
possession, was a thing in later times not unknown in the 
Hindu law. 

A strong argument in favor of the conclusion that pos¬ 
session is not demanded by either the Hindu or the 
Mahomedan law as we found them existing in this coun¬ 
try, may be drawn from the fact that all the legislation of 
the English Government on the subject, has proceeded on 
the basis that mortgages are alike valid whether accom¬ 
panied by possession or not. The earlier legislation of the 
East India Company did not profess to introduce new 
principles of law into the country, but rather to express 
and provide a better mode of enforcing tho;e which already 
prevailed. The Regulations then enacted may therefore, 
so far as regards general principles, be presumed to he an 
embodiment of the law which was found prevailing ; and 
as they in no degree recognise any necessity for the mort¬ 
gagee's being put in possession, it may reasonably be 
inferred that accord ng to the law of the land no such 
necessity existed, either among Hindus or Mahomedans. 

One learned writer on Hindu law, adopting apparently a 
suggestion made by Sir William Jones, goes even so far 

(g) Colebrooko’s Dig. v. 1, p. 205. ( v Colnbrooko’s Dig. v. 1, p. 

Vftyuun. 215. Helflyudka, 

(>•) lluJ. p. 20 b. Vrihuspafci. 
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as to think, that notwithstanding* all that is said about the 
necessity of the delivery of possession in order to give valid¬ 
ity to a mortgage, it is not unlikely that the mode of 
pledging without giving possession, — i. e. hypothecation,— 
originated among the Hindus (/). 

The question as to the necessity for the delivery of pos¬ 
session (which the Regulations put beyond doubt in the 
Mofussil Courts) was on several occasions raised and dis¬ 
cussed in the late Supreme Court under the Statute (a) 
which enacts that in hearing and determining actions or 
suits between Mahomedans or between Hindus, all matters 
of contract and dealing between party and party shall be 
determined, in the case of Mahomedans by the laws and 
usages of Mahomedans, and in the ease of Hindus by the 
laws and usages of Hindus : and when only one of the 
parties shall be a Hindu or Mahomedan, by the laws and 
usages of the defendant. At one time it was held that a 
snortgag© between Hindus was invalid, where there had 
been no possession (r). But these cases were overruled, 
and the Court always subsequently recognised the validity 
of, and gave full effect to Hindu mortgages, whether ac¬ 
companied by possession or not (*r). 

The forms in which mortgage securities were given, seem 
to have been the same as those now in use : and the earlier 
Regulations shew that the usufructuary mortgage and the 
mortgage by conditional sale, were of common occurrence 
prior to their enactment. 

The law which now governs mortgages in the Mofussil 
Courts, is to be found in the Regulations, and in the decis¬ 
ions of the Courts ; and bare questions of Hindu or Mahom- 


(i) Sir T. Strange* v. 1. p. 288. 
(?/) 21 Goo. 8, Chap. 70. Woo. 17. 
(t») Sibnar'iin (Jho.u- v. Ruxsirle¬ 
ch under Acotjky, Morton’s Hop. 
10i3. 

(uj) Cully Dons Gnnfjopculhyn v. 
iSibchmuler Muilick , Morton’s Rep. 
Ill: tiibchundcr Ghost v. llunick 


Ncvyhy, 1'niton’s Hop. 36. And 
see a% lo the necessity tor ponscs- 
mon under the Hindu law,—7t\pa 
Sohib PnthUtd oV/# v. Tlahoo D-ulhu 
Siny, 12 M<>ore 276, 2. J? L. R. 
/*. C\ 111 : 14 13. U It. 307 : 7 
Bom. a. j. 4: 8 Bom. a. j. 60, 
56. 
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edan law rarely if ever arise (.?’). The law on the subject 
all bears date since the year 1780,, when the legislature 
seems first to have interfered in the matter indirectly by an 
Act limiting the amount of interest which the lender 
of money might legally receive. One form of mortgage, 
which before that time was much in vogue, was of a 
very simple nature. The lender received from the borrower 
a piece of land, receiving the profits in lieu of interest, and 
retaining possession until the loan was paid olf by the 
mortgagor; the risk of loss in bad years was set off against 
the profits of good years ; no question arose as to the precise 
sum received by the mortgagee* who was not bound to 
render any account: and the mortgagor Was personally 
liable for the payment of the principal, but not for any 
thing further. The Regulation above referred to, however, 
and subsequent enactments (y), changed the character of 
such securities, and introduced a close system of accounting, 
applicable to all mortgages made before Act XXVIII of 
1855 came into force. They declared that no more than 
12 per cent, per annum should be allowed as interest on 
any mortgage; that all sums received by the mortgagee in 
excess of 12 per cent., should go to the account of princip¬ 
al; and 1 hat whenever he had received a stmi amounting 
to the principal with legal interest, the mortgage should 
he considered us cancelled and redeemed. In legislating on 
the subj- t l of mortgages, the Government ha- for the most 
part been guided by a desire to protect the debtor against 
liis credit >r, and, acting on this principle, dues not sanction 
in any ease the transfer of innimveuhle property in satisfac¬ 
tion ot“ a debt, without the intervention <rf a public oificsr,— 
unless such transfer he by the direct and immediate act of 
the proprietor himself ( z ). 

(#) S D. A. 1848, p. 530: 7. Ilcg. XVri. 180G, See. 6. 

N. W. p. 88. (*) * 8 . I). A. 1847, p. 354 : 8 N. 

(,;) Beg. XV. 1 783, Sec 10 : W. T\ H7. 

Keg. XXXJV. 1803, 8.;.. U: 
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CHAPTER II. 


OF THE VARIOUS KINDS OF MORTGAGES. 

There are various kinds of mortgages now in common 
use throughout Bengal and the North West Provinces, each 
kind being attended with rights and liabilities peculiar to 
itself. In one, the regular payment of the interest of the 
money advanced is well secured to the mortgagee, while 
the principal is not recoverable at any lixed period, nor in 
one sum, but is only gradually to be liquidated from what 
is received from the land by the mortgagee, in exdess of 
the interest he is entitled to, the mortgagor not being* per¬ 
son dly liable for the re-payment of either principal or 
interest. In another, the hen or charge which the mort- 
^ a ® ee - 1;l> on fli, ‘ property, gives him no security for the 
legular payment of interest, but the mortgagor is personally 
liable for that aud for the principal, which are, after a 
certain time, recoverable in one sum, either from the 
mortgagor or from the mortgaged property, the latter being 
liable to be sold, and the proceeds of its sale being applica¬ 
ble in the first instance towards the liquidation of the 
mortgage debt. In a third, there is no security for the 
regular payment of interest, nor is the mortgagor personally 
liable for that or for the principal, but oil default being 
nrnd the whole property passes away from the mortgagor, 
and vests absolutely in the mortgng’ce. 

W hatever may he the form adopted, the mortgage is 
subject !o the incidents attached by law to that form : and 
this, it would seem, notwithstanding any stipulations to 
the contrary, which the parties may have made between 
themselves (a). 


(a) 8e».' 8 N. \V. Ib 181. 



^SWIW 


OF THE VARIOUS KINDS OF MORTGAGES. 

There are five different kinds of mortgages. Three of 
these are simple and pure forms, wholly distinct from each 
other in their nature and properties {b ) . The others ar<? 
merely combinations of the simple forms, and are governed 
by the rules laid down as to these forms, according as the 
particular matter in question belongs rather to one form 
than to another. 

The three pure forms are {c),—the usufructuary mortgage, 
— the simple mortgage,—the mortgage ly conditional sale, 
kutkubala, or bye-bil-wufa. 

I. The usufructuary mortgage :—Where a man borrows 
money and gives up his land to the lender, who (unless his 
debt is paid off by the mortgagor) may retain possession 
until lie has, from the rents and profits of the land, repaid 
himself the interest, or, according as the terms of the 
agreement in each ease may be, the principal and interest 
of the sum advanced by him. Mortgages oi this kind cor¬ 
respond with the original vivum vadium or the Welsh 
mortgage known in English law,—where there is no con¬ 
tract express or implied between the parties for the repay¬ 
ment of the money, and the mortgagee cannot foreclose or 
sue for the money though the mortgagor or his representa¬ 
tives may redeem at any time; the possession of the 
mortgagee being o£ the very essence of such a mortgage (d). 

Of usufructuary mortgages there are two sorts in com¬ 
mon use, namely, mortgages ol the whole right and estate 
of the mortgagor, and mortgages of his right and estate 
f Gr a term of years only, that is to say by way of lease. 

Zur-i-pesbgee leases, or leases granted on a sum of money 
being advanced, are on the same footing as pure usufruct¬ 
uary mortgages, and are dealt w ith as such, hut tins is 

(b) S D A. 1847, p. 354. Soo blln<llluk ,, is a mortgage with }>0s- 
$ N. W. P. 447. session, in wliiehthe thing pledged 

•v S. D. A. 1847, p. 854. ifl cowrider^d an equivalent for 

(H) ('oot«* on Mortgages, ad. "Ed. interest. N.XV 1 . 1855, p. 511 . 

4 : and » < Fisher on Mortgages, 15 W. R. 832. StW 3 Mud. 3*6. 

3d. Ed. pp. 5, 11. A u lihog- 
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only when there is a power of redemption reserved 
to the lessor either expressly or impliedly, so that it 
distinctly appears that the parties themselves in fact in¬ 


tended the transaction to be in the nature of a mort¬ 
gage (e). Thus a lease at a yearly rent of 214 rupees, 
from which a deduction of 111 rupees was to be made ou 
account of interest, and in which it was stipulated that 
“ if on the expiration of the lease, the loan should not be 
repaid, the lease should continue/' was held to be a zur-i- 
peshgee lease to be dealt with as a mortgage {/). 

When a mortgage is given by way of lease, the loan is 
generally made re-payable on the same day that the lease 
expires, the deed containing a stipulation that if default 
is made, the lender and lessee shall continue in possession 
on the terms of the lease, until the debt is repaid from the 
profits of the land or otherwise. 

11 by the terms of the contract, the mortgagee is to look 
i o the usufruct of the land for the payment of both prin¬ 
cipal and interest, the mortgagor is not personally liable 
for the payment of cither, in the absence of a special agree¬ 
ment that he shall be so. And it would seem to have been 
held that even where the application of the profits w;»s 
expressly limited to the liquidation of interest, the mort¬ 
gagor was not personally liable for the principal. There is 
little doubt, however, but that in this last case the mort¬ 
gagor is liable for the principal, especially if the contract 
was made subsequent to the passing of Act XX\ 111 of 
1S55 (<?). 

The mortgagor has the right of redemption on liquidation 
of the debt, either from the usufruct, or by a cash pay ment¬ 
or deposit in Court (//). 


Helore Act XIV oF 1856 came into oj>eration the usufruct- 


(r) 8 . 1). A. 1 t>55, p. 481 ; N. 
W. P. v. 8. 350: v. 10. p. 355* 

fin, S. 13. A. 1857, p. 1232: a 
pnsnim. 

( f) 2 Hay, 150. So 3 Mud. 863 : 
2 


H Mud. 81 . 

( J) :s N. W. P. 211: 1 SuL Hop. 

121 . 

(/i) R. D. A. 1847. p. 354. Soe 
jmt Oil. VIII. 
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uary mortgagee never could become absolute owner of the 
mortgaged estate, and the right of redemption remained to 
the mortgagor and his representatives after any lapse of 
time, however great. But by section 1, clause 15 of that 
Act, the period of limitation to suits against a mortgagee of 
immoveable property, for recovery of the same, was declared 
to be sixty years. The provisions of Act XIV of 1851) are 
in substance similar to those of the present law. Act IX of 
1S71, Sell. 2, Art. 148, under which such a suit is barred 
unless brought within sixty years from the date of the 
mortgage save where an acknowledgement of the title of 
the mortgagor or of his right of redemption has before the 
expiration of the prescribed period (of sixty years) been made 
in writing signed by the mortgagee or some person claiming 
under him,—and in such case, within sixty years from the 
date of the acknowledgement. 

II. The simple mortgage :—Where the borrower binding 
himself personally for the re-payment of a loan with 
interest, pledges his land as a collateral security for such 
re-payment. 

He does not give up possession of the property to the 
mortgagee, or permit him to enjoy the usufruct of it, nor 
does he covenant to make an absolute transfer of it in 
the event of non-payment. On default, the mortgaged 
estate does not at once pass into the hands of the mort¬ 
gage •, nor dors it of necessity do so at all. The mort¬ 
gagee enforces his security by suing the mortgagor for 
what is due as principal and interest, and for a declaration 
that he has a lien or charge on the Land for the debt, and 
that he has a right to enforce it by sale of flu? property. 
Having obtained a decree, he proceeds in execution to sell 
the land, and out of the proceeds of the sale to satisfy his 
claim, the mortgagor l>eing entitled to any surplus which 
may remain. The mortgagee may himself be the purchaser 
if he chooses (i). From the date on which the money 
advanced is in the agreement declared to he repayable, up 
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to the time of decree and sale, the mortgagor has-the right 
of redeeming on payment of the balance due in respect of 
principal and interest: that right, however, necessarily be¬ 
comes extinct on a sale taking place. 

The mortgagor in the case of simple mortgages, is liable 
to lose his land, but it does not thereupon vest in the mort¬ 
gagee. 


III. The mortgage ly conditional sale> Icnt-kuLala , or 
lye-bil-v'vfa , is that in which the borrower, not making 
himself personally liable for re-payment of the loan (j) f 
covenants that on default of payment of principal and 
interest on a certain date, the land pledged shall pass to 
the mortgagee. 


If the debt is not paid as stipulated, the mortgagee can 
have the property transferred absolutely to him. For this 
purpose he must (wherever Regulation XVII of 1800 is in 
force) proceed to foreclose according to certain prescribed 
rides, converting the conditional sale into an absolute one, 
and obtaining possession. Until he takes such proceedings, 
mortgagor remains ifc possession and enjoyment of the 
, am 1Uri right of redemption on paving off 
l ! lt “ 1,0 ou tbe mortgage ; but on foreclosure, that 

right ceases, and the property passes wholly from the mort¬ 
gagor and vests in the mortgagee. 

In mortgages by conditional sale, the mortgagor is liable 
to lose his estate, and when he does so, it passes at once to 
the mortgagee. 

A conditional sale has now an operation different from 
what such transactions originally had. It is now, under the 
Regulations, to be regarded a a mortgage redeemable at 


any time by the mortgagor or those claiming under him 
in privity with hi- title*'*as mortgagor (/•). Apart from 
legislation, the essential characteristic of a mortgage hy 
conditional sale was that on breach of the condition, the 


(J) 7 Sob Hop. 92. rutto Hoy , 7 Mpuix o'.i, 4 W. 1{. 

(/#•) 1'ranmth Chou;dry v. Hum - i'* C. 370. 
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contract executed itself and the transaction was closed and 
became one of absolute sale without any further act of the 
parties or accountability between them. This was the cha¬ 
racter of such transactions before Regulation XVII of 1806 
came into force. And this is their nature now in those parts 
ctf India (c. g. the Presidencies of Madras and Bombay) in 
which that Regulation has never been in force (/). What 
is known in English law as “ the equity of redemption” 
depends on the doctrines established by Courts of Equity, 
tint the time stipulated in the mortgage deed is not of the 
essence of the contract. Such a doctrine is unknown to 
the ancient law of India, and exists in India now only by 
special legislation (///). 

Combinations of these three pure forms give rise to two 
other kinds of mortgage, the one being the simple mort¬ 
gage usufructuary, and the other the conditional mortgage 
usufructuary. 

IV. The simple mortgage usufructuary is that in which, 
though the property is only collaterally pledged, as in the 
case of a pure simple mortgage, the mortgagee is permitted 
to have the usufruct of it. This may be done either by 
simply allowing him to receive the rents and profits, or by 
giving him a lease for a limited period. In either case, 
the proceeds are credited to the mortgagor against interest, 
and, if they exceed what the mortgagee is entitled to for 
interest, against principal also. As in a pure simple mort¬ 
gage, the mortgage is personally liable, and his estate 
subject to be sold on default, though redeemable until it i 
so sold. 

V. The bye-hil-wufa, or kut-kuOala usufructuary :~ 
Where the mortgagee by conditional sale has the usufruct 
of the property, either by being merely put in possession 
and allowed to receive the rents and profits, or by having 
a lease given to hiui by the mortgagor. The position of 
the parties up to the date on which the loan is re-payable, 

(/) TUumbaaawmy y 9 eaao, 2 L, (//») cttm\ 13 

It. 1. A. 218. Seo 6 W. it. 88. JMkor*.* '.i»0 (57*2), 7 13. L. R. 130, 



is in all respects the same as in a pure usufructuary mort¬ 
gage. Prom that date their position resembles what it 
would lx) in a pure conditional mortgage. But the mort¬ 
gagee is in the receipt of the profits of the land. Until 
he has obtained a decree for foreclosure, he must account 
for such receipts, unless his mortgage was made after the 
passing of Act XXVIII of 1855 and the agreement is 
that the usufruct should be taken in lieu of interest. The 
mortgage is redeemed or cancelled whenever, prior to his 
obtaining a decree for foreclosure, the mortgagee has re¬ 
ceived a sum ecpial to the principal with interest at a rate 
not higher than 12 per cent, per annum, or (if the contract 
was entered into subsequent to the passing of Act XX\ III 
of 1855) whenever he has received the principal with 
interest at the stipulated rate, or at such rate as the Court 
shall think proper if there be no stipulation on the subject. 
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CHAPTER III. 


OF PERSONS CAPABLE OF MORTGAGING. 

Every person is competent to contract who is of the age 
<>f majority according to the law to which he is subject, 
and who is of sound mind, and is not disqualified from 
contracting by any law to which he is subject (a). The 
right to mortgage is prime facie incident to the right of 
property, and co-extow i\e with it; but to this rule there 
are exceptions in the cases of minors and persons of unsound 
mind. And those whose rights are of a limited or qualified 
nature, cannot do any valid act in excess of these rights. 
Thus a Hindu widow, holding property belonging to her 
husband’s estate which devolved to her by succession, upon 
his death, cannot, except under certain circumstances, make 
a mortgage which will he valid against the heirs in rever¬ 
sion of the husband. And if the estate is ancestral property 
belonging to a Hindu family in which the doctrines of the 
Mithila. school or the -Mitakshara prevail, and has been 
mortgaged without the consent of all those interested in it, 
or if the land is xnal-i-wuqf or dewu.tt.ur, devoted to religious 
purposes, a mortgage of it may generally be set aside. 

A person is said to be of sound mind for the purpose of 
making a contract, if at the time when he makes it he is 
capable of understanding it and of forming a rational judg¬ 
ment as to its effect upoD his interests. One who is usually 
of unsound mind, but occasionally of sound mind, may make 
a contract when lie is of sound mind,—but lie cannot make 
a contract when he is of unsound mind (6). 

(«) Tin Indian Contract Act, (b) Act IX of 1872, Soo. 12. 

IX of 1872, See. 11. 
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If a person is adjudged under Act XXXV of 185S 
(which deals with the estates of lunatics who are not subject 
to the ordinary original jurisdiction of the High Courts) to 
be of unsound mind and incapable of managing his affairs, 
and if a manager of his estate is appointed (c) —such mana¬ 
ger lias not power to sell or mortgage the estate, or to grant 
ii lease of any immoveable property for a period exceeding 
five years, without an order of the Civil Court by which 
the manager was appointed, previously obtained (d). It is 
in truth wholly unsafe to lend money to a person of unsound 
mind or his de facto guardian or manager, on the security of 
a mortgage of the lunatic's property, unless the guardian is 
also de jure guardian and has been appointed under 
the Act, and unless the mortgage is sanctioned by the 
Court. It has been held that all dealings with the 
property of a lunatic, to be binding, must be effected by 
a guardian or manager duly appointed under Act XXXV of 
1-S5S, and that a de facto manager can have no greater 
powers than one duly appointed. And when the mother 
of a person of unsound mind, who had not been appointed 
manager under the Act, mortgag*ed his estate without the 
previous sanction of any Court, the mortgagee's suit for 
foreclosure was dismissed ( e ). 

In cases in which proceedings in Lunacy have been taken 
under Act XXXIV of 1858 in the High Court on its 
Original side, the person placed in charge of the lunatic's 
estate is called the Committee. The Court may (f), if it 
appears to be just or for the lunatic's benefit, order that any 
property moveable or immoveable of the lunatic he sold or 
charged by way < d mortgage as may seem most expedient. 
The purposes for which money may be so raised are,— 
the payment of the JunatiVs debts, including any debt 
mciuT'Hl for his niuiniofiaiv.-o or oiherwi-r for hi.- bo-a-fit ; 
the discharge ctf any incumbrance on his estate ; provision 
for his future maintenance; and tlie payment of the costs 

(*) Ant XXXV of lb.38, Sec. 9. (*) 10 B. L. K. 861, 


(rf) lb. See. 14, 
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of any inquiry under the Act &c. Section 19 directs 
that the Committee of the lunatic's estate shall, in the 
name and on behalf of the lunatic, execute all such con¬ 
veyances and instruments of transfer relative to any 
sale, mortgage, or other disposition of his estate as the 
Court shall order. And Section 20 provides that when a 
person having contracted to mortgage his estate, afterwards 
becomes lunatic, the Court may, if the contract is one which 
it thinks ought to be performed, direct the Committee of 
the estate to execute the necessary conveyance and fulfil the 
contract. If the lunatic is possessed of land situated bey¬ 
ond the local limits of the ordinary original jurisdiction 
of the High Court, which by the law in force for the 
time Ixdng subjects the proprietor if disqualified to the 
superintendence of the Court of Wards, the Court of Wards 
may assume charge of the land and manage it: but this 
does not affect the provisions as to the necessity of obtain* 
iug the High Court’s order sanctioning any proposed 
mortgage {</). 

The property of “ disqualified proprietors" whose estates 
are under the charge of the Court of Wards cannot be 
legally mortgaged or otherwise dealt with save under the 
provisions of the special Acts which regulate the powers and 
proceedings of the Court of Wards. Under the Act in 
force in Lower Bengal, Act IV of 1870 of the Bengal 
Council, (A) all “ proprietors of entire estates" who arc not 
subject to the “ jurisdiction as respects infants and lunatics 
of a High Court," who are, females not deemed by the 
Court competent to the management ol* their own estates, or 
minors, or persons for the time being of unsound mind or 
otherwise irx apableof managing their affairs by reason of any 
disqualifying natural or acquired defect,—are subject to the 
superintendence and jurisdiction of the Court of Wards, 
and the Court may take charge of the estates of such 
disqualified proprietors. Any mortgage <>r sale of land 
belonging to a di qualified proprietor who has bcuu made 
(g) Act XXXIV ot 186H, sou. 21. (A) Seo. 2, 
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a ward, must be by “ the Court in charge of the ward” 
aud “ with the assent of the Board of Revenue” (i). 
The Court may sell or mortgage for the purpose of 
liquidating any just debts due in respect of the property of 
the ward and for certain other objects specified: and 
for the purpose of any such sale or mortgage any conveyance 
executed by the Collector in charge of the ward, under 
the order of the Court, shall be valid to pass the estate of 
the ward and of every one whom the ward if not disqualified 
could have bound by a conveyance made for the payment of 
the debts of the ancestor from whom the property descended. 

The law in force in the North Western Provinces is 
Act XIX of 1873,—aud though in the main the same 
as the Bengal Act, it differs in some respects from it as re¬ 
gards both the definition of <e disqualified proprietors,” and 
the provisions as to mortgaging or selling their property. 

Under this Act, all proprietors of mahals or parts of 
mahaJs shall be held disqualified to manage their own lands 
when they arc,—females deemed by the local Government 
incompetent, to manage their estates; minors; idiots; 
lunatics ; persons otherwise rendered incapable by physical 
d r infirmities from n j their own esta 

persons convicted of a non-hailahle offence and disqualified 
in the opinion of the Local Government by vice or bad 
character, from managing their estates ; or persons declared 
by the Local Government on their own application to he 
disqualified from managing their estates (j). 

With reference to soiling or mortgaging the property 
of a ward, Act XIX of 1873 (/■) provides that the 

Court of Wards shall have power to give such leases or 
farms of the property under its charge, and to mortgage or 
sell any part of such property, and to do all such other acts 
ms it ma\ judgv ro he fhosf for the benefit of the property 
and the advantage of the ward. And the Court of Wards 



(i) Act IX of 1870 (B. C.) Soc. 68. (J) Act XIX of 1876, kuc, 101. 

(*) lb. flee. 203. 
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may exercise all its powers through the Collectors of the 
districts in which any part of the property of the wards may 
he situated, or through any other person whom it may 
appoint for such purpose (/). 

\\ herever the property may be situated, it is evident that 
any one lending money on the mortgage of property under 
the charge of the Court of Wards, must take care that the 
mortgage is made in strict accordance with the law. 

Minors (not under the Court of Wards) are incapable of 
executing a mortgage of their property so as to bind them¬ 
selves (m ). But a mortgage by a minor's legal guardian is 
valid and will \>e sustained, if made bond fule and for the 
benefit of the minor and of his property ( i ?). A guardian 
who mortgages his ward's property, ought to do so in 
his character of guardian, and not as if he were himself 
proprietor ( 0 ). 

The leading case on this subject is that of Hun- 
oomanpersad Panda?/, in the Privy Council. A Ranee 
the guardian of, or manager for her minor son, mort¬ 
gaged ancestral lands which had on his father's death 
descended to the son as heir. In the mortgage deed 
she was described not as guardian or manager but 
as being herself absolute proprietor, and the deed was 
in consequence set aside by the Agra Court ( p ). But on 
appeal to the Privy Council this decision was reversed (q ). 
Their Lordships remark, with reference to the point 
of Ihe mother having described herself as proprietor in¬ 
stead of a guardian or manager, that the Lower Court 


(/> Act XfX of 1873 si«. 204. 

(m) As lo what is the ago of 
majority, sec Act IX of 1875 : Act 
XL of 1858 : 1 X. L.R.108 (F. B.): 
10 B. L. It. 231 (F. B.) : t B. L. 
It. F. B. t9: Jumoona Dassyu 
JitnnaviOHttari Jhwsyfi, 3 L. Ii. X, 
A. 72, 1. I. L. Xt. 289. 


(«) 4 Sol. Jiop. 839 : 5 Sol. ttnp. 
82; 8. D. A. 1846, p. 371 : 180b 
p. 980; 6 N. W. P. 234. See 
& 13. A. 1856, p. 392. 

(o) S. D. A. 1848, p. 791; 8 N. 
W. P. 156. 

(p) 7 N. W. P. 21. 

(?) 6 Mooro 
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“ did not enter upon the question of the validity of the 
charge in whole or in part, as a charge effected by a dc facto 
manager or proprietor whether by rightful or wrongful title, 
nor advert to the fact that the charge included some items 
of former charge wholly unaffected by the ob jection which 
they considered of such weight.” ibid after some further 
observations they continue, “ it is not suggested that she 
ever claimed any beneficial interest in the estate as pro¬ 


prietor : had she done so, it would have been pro tanlo a 
claim adverse to her son : and it is conceded that she did 
not claim adversely to her son. The terms f proprietor* 
and 4 heir’ when they occur, whether in deeds or pleadings 
or documentary proofs, may indeed by a mere adherence 
to the title be construed to raise the conclusion of an 
assumption of ownership in the sense of beneficial enjoy¬ 
ment derogatory to the rights of the heir ; but they ought 
not to be so construed, unless they were k> intended, and 
in this case their Lordships are satisfied that they were 
not so intended. They consider that the acts of the Ranee 
cannot be reasonably viewed otherwise than as acts done; 
on behalf of another, whatever description she gave to 
herself, or others gave? to her, and that she must be viewed 
as a manager inaccurately and erroneously described as 
( proprietor* or ‘ heir :* and it is to lie observed that the 
Collector takes this view, for whilst he remarks on the 
improper description of her as heir, or proprietor, ho 
continues her name as c Surberakar/ If the whole context 
of all these documents and pleadings be taken into con¬ 
sideration, and the construction proceed on every part , and 
not on portions of them, they are sufficient in their Lord- 
ships* judgment to show the real character of her pro¬ 
prietorship.” 

On the general question of the power of a minor's guard¬ 
ian or manager to mortgage the minor’s estate, and of the 
degree to which the onus is thrown on the mortgagee of 
proving that the charge was created for the benefit of the 
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minor and from necessity,—their Lordships thus lay down 
the law: “ The power of the manager for an infant heir 
to charge an estate not his own, is under the Hindu law a 
limited and qualified power. It can only be exercised rightly 
in a case of need, or for the benefit of the estate. But where 
in the particular instance the charge is one that a prudent 
owner would make, iu order to benefit the estate, the bond 
fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon it in the 
particular instance, is the thing to be regarded. But of 
course if that danger arises, or has arisen, from any miscon¬ 
duct to which the lender is or lias l>oeu a party, he earmot 
take advantage of his pwn wrong to support a charge 
in his own favor against the heir, grounded on a necessity 
which his wrong has helj>ed to cause. Therefore the lender 
in this case, unless he is shown to have acted maid Jide y 
will not be affected though it be shown that with better 
management the estate might have l>een kept free from 
all debt. Their Lordships think that the lender is bound 
to enquire into the necessities for the loan, and to satisfy 
himself as well as be can, with reference to the parties with 
wh<»in I' aling, that the manager is acting in (ho 

particular instance for the benefit of the estate. Bui they 
think that if ho does so enquire and acts honestly, the 
real existence of an all ged sufln iotit and reasonably credit¬ 
ed necessity is not a condition precedent to the validity of 
his charge, and they do not think, that under such circum¬ 
stances he is hound to see to the. application of the money. 
It is obvious that money to be secured ou any estate is 
likely to be obtained on easier terms than a loan which 
resis on mere personal security, and that therefore the mere 
creation of a charge securing a proper debt cannot be 
viewed as improvident management. The purposes for 
which a loan is wanted are often future as respects the 
actual application, and a hinder can rarely have, unless he 
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enters on the management, the means of controlling and 
rightly directing the actual-application. Their Lordships 
do not think that a bond fide creditor should suffer when 
he has acted honestly and with due caution, hut is himself 
deceived" (r). 

The question as to the existence of a necessity must he 
decided upon the evidence in each case as it arises. It has 
been held that, as the performance of the father's shrad is 
incumbent on the son,—where there are no other funds 
available for the purpose, money may properly be lent to 
the son, though a minor, in order to enable him to perform 
his father's shrad suitably ( 5 ). 

A minor is not bound by a contract entered into by bis 
guardian who borrowed money merely to enable him to 
assert a right of pre-emption to certain property and to 
complete a contract which he had unnecessarily made to 
purchase certain other property (l). 

Due care and attention must be used by a mortgagee or 
purchaser dealing with a minor or his guardian : and the 
iurre absence of any fraudulent intention is n< , (ait. 
The bona Jules of the mortgagee or purchaser is a matter 
which must be determined in each ease. A sale by a 
guardian having been set aside on the ground that the 
sale was not warranted by law, as made without neces¬ 
sity, the purchaser appealed to the High Court urging 
that he acted bond fde, and that there was no express 
finding of the Lower Court that he acted otherwise. Hut 
the appeal was dismissed, the Court observing,—“ We 
tliink the finding of the Lower Court, although it does 
nut amount to a finding of fraud or collusion on the part 
of the purchaser, is substantially a declaration that he did 


H p. 

W. K. 30, 202: 7 W. R. 23: S W. 
li. ,64 : 0 W. R. 297, 

(<) 6 W. R. 34. A- to what 
amounts to “necessity,”—see #<*»t 


tm to alhmutiwna 1»y miimln ni of a 
joint Hindu family and. h> a fluid- 
loan Hindu Widow. 

(0 20 W. li. 372. He o 20 VV. 
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not act bond fide, that is to say, that if in fact he believed 
that there was a legal necessity for the sale which the 
guardian was making, lie had not exercised due care and 
attention in arriving at that belief. ^ ^ -x* ft seems clear 

that the purchaser cannot have made any real attempt to 
sat isfy himself as to the necessity for the sale. He is there¬ 
fore not a purchaser who is protected by the ruling of the 
Privy Council in the case of Hunoomanpermd Panday” ( u ). 

^ ' l0LL a person after attaining majority, questions a sale 
of his property made by his guardian during his minority, 
the onus lies on him who upholds the purchase, not only to 
show that under the circumstances of the case the guardian 
had the power to sell, or that the purchaser reasonably 
supposed lie had the power, but further to show that the 
whole transaction so far as regarded the purchaser was 
bond fide (v). 

Aud a minor is not concluded by his guardian's assent to 
a but wara, unless it is proved that the guardian acted bond 
fide and with due regard to the interests of the minor (?/;). 

But where a guardian had joined (on behalf of the minor) 
in a compromise which the Court approved by a decree, it 
was held by the Privy Council, on an attempt made 
by the minor fifteen years afterwards to dispute the com¬ 
promise, that the onus lay wholly on him. Their Lordships 
said : a It is undoubtedly the duty of guardians scrupul¬ 
ously to regard the iutoreste of minors in dealing with 
their estates; and the Court will when necessary enforce 
the performance of this duty. But the interests of in¬ 
fants would seriously suffer if a notion wore to prevail 
that guardians were bound for their own security to con¬ 
test all claims against an infant's estate, whether well or 
ill founded : and such a notion might prevail, if the com- 

(m) o w. It. 103 : 23 W. R. 124 0 W. It. 202 : 21 W. R. 287. 

$ch> 2 Agm, 147. (t<>) 17 W. It. 217. Suo 17 W. 

(<>) 9 W. XL 297 : 9 W R. ml : H. 239 ; 22 W. R. U0. 
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promise of a claim of debt confirmed by a decree of a 
Court were to be set aside after sixteen years without dis¬ 
tinct proof of fraud” (#) • 

The holder of a certificate of administration under Act 
XL of 1858 has the same powers as regards the manage¬ 
ment of the minor's estate as might have been exercised by 
the proprietor himself if not a minor. But such a certifi¬ 
cate gives no power to sell or mortgage any immoveable 
property, or to grant a lease, for any period exceeding five 
years, without an order of the Civil Court previously ob¬ 
tained {/j ). However, notwithstanding the absence of any 
such order, a minor's suit to recover possession was dis¬ 
missed in a case in which it was proved that the mortgage 
made by the guardian was in fact a proper one, and there 
had subsequently been a decree in a suit in which the minor 
was represented, under which decree the property had been 
sold (r). 

A mortgage made by a guardian is in all cases valid, it 
ratified by the minor after attaining his full age (</). But 
if the minor immediately upon his attaining his full age 
sells mi estate previously mortgaged by his guardian, no 
subsequent ratification by the minor of the guardian's act 
will be ot‘ any avail (£). 

Mere delay on the part of one who has recently attained 
majority, in repudiating an act of his guardian, can not he 
treated as ratification of the act, and is no bar to a suit to 
set it aside,—so long as the delay falls short of the period 
prescribed by the Limitation Act IX of 1871 (c). 

Without such ratification, money advanced to a guard¬ 
ian for what the Court doe* not consider to he fur the 
minor's benefit, as, fen* example, money advanced to carry 


(. ' Jin boo LekraJ Hot/ v. Baboo 
Muf ' ‘b Chattd , 14 Moor© 393, 10 
B. L. B. 36. 

(//) Ai t XL of 1868, See. 18. 16 
B. L. B. 360, 24 W. K. 46. 


to 22 W. R. 77. 

(o) S. O. A. 1863, pp. 4 >1, 625. 
(A) S. D. A 1858, p. 312. 

0) See. 7. vSoO 10 B. I . Ii. 324. 


WIN ISTfty 



or PERSONS CAPABLE OP MORTGAGING. 


on excessive litigation, will be considered as having been 
obtained by the guardian on liis own personal respon¬ 
sibility (d). 

But if the money received by the guardian was really 
applied to the minor’s benefit, the latter before he can re¬ 
cover possession must refund to the mortgagee or purchaser, 
flu? money received and applied to his advantage with in¬ 
terest (e ). And when the minor had, shortly before reaching 
majority, a seated to the sale by the guardian, the Court 
declined (in a suit brought by him when of full age) to set 
the sale aside except on the terms of his refunding the 
amount actually received (,/*). 

One who purchases land from a minor is not, merely by 
virtue of his purchase, entitled to sue to set aside a mortgage 
previously made by the minor. Such a mortgage is to be 
deemed valid until ^voided 1 h - '.me dtetifint aot <sf the minor 
on his attaining majority (g). 

The principles applicable to alienations of the property of 
a ward by his guardian or manager are also generally appli¬ 
cable In alienations by an executor or manager appointed 
by the will of a Hindu not coming under the Hindu Wills 
Act, or of a Mahomedan. 

The Hindu executor of a deceased Mahomedan borrowed 
money to pay off a debt for which certain property belong¬ 
ing in tie te>1 ator's estut was about to be sold. A* secur¬ 
ity for the money so borrowed, he gave a mortgage of 
certain properly belonging to the estate. The mortgagee 
having sued on hi$ mortgage bond, the parties beneficial !y 
interested disputed the mortgage on the ground that the 
Joan was not necessary or contracted in order to save the 
estate, inasmuch as at the time it was made, a large amount 
of money was in the hands of the executor. It was held, 
on appeal to the High Court (A), that even if the executor 
had funds in hand v ith which he might have paid off the 
(</) S. T). A. 1853, p. f»31. (j/) 3 B. L. II. a. j. 42G, 12 W. 

(,) 21 W. It. 287. ft. 378. 

( /•) 7 B. I,. T. 00, 1.5 W. It, 20$. W W, R. 18G4, p. 00. 
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original debt without borrowing from the plaintiff, that 
fact would not invalidate the plaintiff's claim against the 
estate, unless there were good reason to infer that he knew 
of these funds, or might have known of them if he had 
exercised ordinary diligence on the point. 

In another case, a mortgage granted by the executor of a 
Hindu was set aside and declared null and void as against 
the heirs (?*). The executor, Doorgapersad, in borrowing the 
money and granting the mortgage, acted contrary to the pre¬ 
visions of the will of the testator : and the mortgagees in 
lending the money, made no sufficient inquiries as to the 
circumstances under which the executor was contracting the 
loan. The Court said ,—“ Under the will, Doorgapersad 
had no right to create this mortgage. Although Doorga¬ 
persad became the * attorney' or executor under the will 
of llajmohun (the testator) he had not, according to Hindu 
law, the same power over the estate of Rajmohun, move- 
able and immoveable, which an executor would have over 
■>ld estate according to English law. We think that 
according to Hindu law, an attorney or executor under a 
will, has no greater power over immoveable estate than 
manager, which, according to the decision of the Privy 
Council in the 1 case of llunoohianpersad Paaday } is a limit¬ 
ed and qualified power. And further, we are of opinion 
that the general power of a manager under a will may l>o 
restricted by the will, and that the manager is hound to 
act according to the directions in the will. If, therefore, 
Doorgapersad had the power to mortgage for specific pur¬ 
poses, it would have been the duty of the lender to inquire 
into the circumstances under which the estate was about, to 
be mortgaged, and whether the executor had authority 
under the will to effec t suc h a moi*tgage”(y ). 

An executor, however, who has obtained probate, or an 
administrator who has got letters of administration with 

(») 3 W. R. 7 (Miao.) mie } and (4(>); and Chet';/ Calum Co mo r a &c. 

Bourke, 48 (Ap ). S Mooro 319 (3*23). 

(J) And bco also 14 B. L. U. 21 

I 
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e will annexed, under tlie Hindu Wills Act (XXI o£ 
1870), has much larger powers than the executor of the 
will of a Hindu who does not come under that Act. He 
has in fact the same powers as an ordinary executor or ad¬ 
ministrator with the will aimexed under the Indian Succes¬ 
sion Act X of 1865. But nothing in the Hindu Wills Act 
authorises a testator to bequeath property which he could not 
have alienated inter vivos, or to deprive any persons of any 
right of maintenance,—or vests in the executor or the 
administrator with the will annexed of a deceased person, any 
property which such person could not have alienated inter 
vivos (k). 

There is some doubt whether, as under the Act the estate 
of the testator wholly vests in an executor, it is not neces¬ 
sary that a transfer of it by him to the lx3neiiciaries should 
be by registered deed. The assent of the executor to a 
specific bequest is sufficient to divest his interest as executor 
therein and to transfer the subject of the bequest to the 
legatee : but there is no provision that the mere assent of 
the executor shall divest his interest as executor in the estate, 
in favor of residuary legatees and devisees (l). 

According to the Mitakshara and Mithila law (m) the 
alienation of joint undivided property is invalid, without 
the asst nt- of all the sharers,—unless made under such neces¬ 


sity or other special circumstances as make it binding on 
all the sharers. Thus a mortgage of joint property by 
three sharers one of whom was a minor, was held bad as 
against the two adult proprietors as well as against the 
minor (n ). So also, a mortgage of joint property by the 


(*) Act XXI of 1870, sec. 3. 

(/) Indian Succession Act X of 
1866, boos. 292, 293. 

(mi) The Mithila law is very simi¬ 
lar to thw law of tho Mitakshara— 
(ace Girtjharce Zaff v. Kantuo 
Lall , 1 L. R. I. A. 329, 14 It. 
L. it. 194) and for the purposes of 


this treatise, they arc dealt with 
as being substantially fbe same. 
See also Bhugwandoss Doobcy v. 
Myna Baev , 11 Monro 607. 

(m) S. D. A. 1853, p. 334. See 
S. D. A. 1847, p. 667.: 4 Sel. R^p. 
158. 
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Jcvrla (an elder brother) during* the minority of a brother, or 
without the consent of those brothers who were of age ( o ) : 
and by a father of a joint Hindu family during the 
minority of his sons, or without their consent if of full 
age (p). 

Under the head of alienations which are g*ood because 
made from necessity may be ranked those made for the 
support of the family, for the services of religion (q), for 
(he payment of Government revenue, or for any c pressing 
need. \\ here decrees obtained by creditors were in ex¬ 
ecution against the father of a family, and the ancestral 
property had been advertised for sale in satisfaction of these 
decrees, and the father had been fined and was in jail under 
a criminal prosecution : it was considered that the neccs- 
sity of the case justified an alienation of part of the pro¬ 
perty, in order to raise money to pay the fine imposed on 
the father, and to save the remainder of the estate from 
sale (/*). But only so much of the property should be sold 
as is sufficient to meet the claim : and if a larger portion is 
6old, it must be shewn by the purchaser that the money re- 
quired to pay off the claim could not be raised otherwise (s), 
1 his last rule, however, does not apply to eases in which 
the excess is comparatively small (/). Thus in one case 
the Privy Council said that it was not because there was a 
small portion which was not accounted for, that the son 
had a right to turn out the bond fide purchaser who gave 
value for the estate (?c). 

In a case in which the ostensible purpose of the loan was 
to pay oft Government Revenue, the Court ruled that in 
older to render such a loan binding upon those who had 



(o) Fulton's Rep. 368* ru>to r, 
kn’. 5 W. It. 221 ; 7 W. R. 298, 
502. 

(p) 0 Sol. Rep. 71. Suo 9. D. A. 
1853, p. 344. 

(< q) Seo 6 .Sel. Rep, 24. 

(r) 5 N. W. R. 327. See 6 N. 


W. P. 414. 

(*) S. D. A. 18UI, v. 1, p. 193. 
(0 8 XV. R. 75. Suo 9 \V. R. 
108. 

(w) (Jirdhoree Lull v. Kant*,. La!i 
l L. It. I. A. 332, 14 B. L. R. 
197. 
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reversionary interests in the property, it must he satis¬ 
factorily proved that the loan was at the time absolutely 
necessary from failure of the resources of the estate itself, 
and was not raised through the caprice or extravagance of 
the proprietor (v). Latterly, however, the general prin¬ 
ciples laid down in the case of Hunoomanpersad Panday {ip) 
have usually been acted on and it has been held that where 
the debt has been contracted really under circumstances of 
pressure and for the benefit of the estate, the lender's title 
is good and is not affected by the waste or mismanagement 
of the borrower (cc). 

Many important cases bearing on this subject have been 
decided within the last few years. The matter has been 
much discussed : but there still arc various points on which 
the law can scarcely be said to be finally settled. 

According to the true notion of an undivided Hindu 
family, no individual member of a family whilst it remains 
undivided, can predicate of the joint and undivided pro¬ 
perly that he, any particular member, has a certain definite 
share. No individual member of au undivided family could 
go to the place of receipt of rent, and claim to take from 
the collector or receiver of the rents a- certain definite share. 
The proceeds of undivided property must be brought, accor¬ 
ding to the theory of an undivided family, to the common 
chest or purse, and there dealt with according to the modes 
of enjoyment of the members of au undivided family. But 
wJirn the members of an undivided family agree among 
themselves with regard to particular property that it shall 
thenceforth 1 m> the subject of ownership in certain defined 
shares, then the character of undivided property and joint 
enjoyment is taken away from - he subject matter so agreed 
to be dealt with : and in the estate each member has 
thenceforth a definite and certain share, which he may claim 
the right to receive and to enjoy in severalty, although the 

(r) 8. I). A. 1850, p. 1043* and 
p. 370 : 3 W. It, 122. 


(i) S. D. A. 1858, p. «U2. 
(i<') 0 Mooro 303. 





property itself has not been actually severed and divid¬ 
ed (y). 

So long* as a Hindu family under the law of the Mitak- 
ehara is living in the joint enjoyment of the family pro¬ 
perty, without having come to an actual partition among 
themselves of that property, or an ascertainment and par¬ 
tition of their rights in it, so long no member of the family 
lias any such separate proprietary right in the property as 
he can alienate or encumber. Under such circumstances, 
the property belongs to all the members of the famil y joint¬ 
ly, and no one of the individual members has any share in it 
which he can deal with as his own : and it can be mortgaged 
or sold only by the joint act of all the members, or by the 
kurta or manager of the family in the event of there being 
such a ease of family necessity as will in the eye of the law 
invest the kurta with authority to alienate as the agent of 
all. A son acquires by birth a right in ancestral property 
and can during his father's life compel a partition of such 
property : the father can not alienate the property except 
for certain beneficial purposes, and the son may sue to set 
a.ri le alienations improperly made (>?). 

13ut ancestral property which descends to a father under 
the Mitakshara law is not exempted from liability to pay 
his debts because a son is bom to him. Unless the debt is 
of such a nature that the son is under no obligation to pay 
it, the discharge of it even though it affected ancestral 
OL-tate, would still be an act of pious duty in the on. Tim, 
freedom of the son from the obligation to discharge the 
father's debt, has respect to the nature of the debt, and not 
to tlie nature of the estate, whether ancestral or acquired by 
tin* creator of the debt. It being a pious duty oil the 
part of* ihe son to pay his lather's debts, the ancestral pro¬ 
perty, in which the son,, a- t lie son of his father, n» quires 


(v) See Aypovier's case, 11 Mooro Jv. 15 (F. B.) : 9 W. F. fill (F. B.V 
7/5 (89). 12 B; L. It. 90, 100 . Sco 12 U. L. 

(*) 3 B. L. K. F. B. 31 : 8 W. B. 373. 
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an interest by birth, is liable to the father's debts ( a ). 
Apparently the interest which a son under the Mitakshara 
law acquires by birth, in the ancestral property of his father, 
remains liable to the payment of the personal debts of the 
father even though subsequently contracted, in the same 
way as the entire property would have been liable had the 
son not been born,—except only in the case where those 
debts are illegal, or were contracted for an immoral pur¬ 
pose. And any disposition of the property which is reason¬ 
ably made by the father for the purpose of discharging a 
debt of the father’s which does not fall within the excep¬ 
tion is one of those spoken of and authorised as “ unavoid¬ 
able” in the Mitakshara (6). If the debt is of such a 
nature that the property is ultimately liable to discharge 
it, the alienation of that property whether by mortgage 
or sale by the father upon reasonable terms for the purpose 
of discharging the debt, must be substantially an “ un- 
avoidable" transaction ( c ). 

According to the Mitakshara, a son cannot prevent his 
father from alienating property which the latter has inherit¬ 
ed collaterally. The restriction upon the father’s power 
applies only to property which has come from the grand¬ 
father (father's father) (d). And under the law which 
prevails in the Mithila country,—probably also under the 
Mitakshara,—the father may at his pleasure alienate or 
dispose of self-acquired property (<.•). 


Although it may not be necessary for the mortgagee or 
purchaser to see to the application of the money paid by 
him, still it is necessary for him to make due inquiry as to 
the necessity to borrow or sell (f). 

When ancestral joint property is put up for sale in exe- 


(a) Girdharct Zall v. Kuntoo Zail 
1 L. R. I. A. 321, 14 B. L. R. 
187: Bunoomanpersad Panday's 
case 6 Moore 303; 15 B. L. R. 
2t l : 23 AV. R. 260 : 25 W. R. 
148, 185, 202, 311. 


(i) Chap. 1 , Sec. 1 , par. 28, 29. 
(e) 15 B. L. R. 270. 

(d) 10 B. L. R. 183. 

(*) Jitja Bishen Parka sh Narain 
Siiij/'s onao, 12 B. L. R. 13 (P. 0.'), 
(/) 6 AV, R. 193. 
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cution of a decree of Court, the y 'chaser under the execu¬ 
tion is not hound to go hack b» i: the decree in order to 
ascertain whether the Court was right in giving the decree, 
or having given it, in putting up the property for sale 
under an execution upon it. The purchaser need only 
satisfy himself that there is a decree against certain defen¬ 
dants, which is binding on them, and that the property sold 
is property liable to satisfy the decree. Having inquired 
into that, and having bond fide purchased the estate under the 
execution, his title is good (y). 

"Where money was borrowed by a near relative of a joint 
Hindu family (holding part of the ancestral property and 
appearing before the world as a coparcener of the family), 
to pay a bond fide ancestral debt, the loan was held to be a 
family debt, not merely a debt for which the borrower was 
personally liable {h). 

Those who dispute a conveyance of this kind, can do so 
only by bringing a suit to have it declared illegal and void, 
on the ground of the property being ancestral: and a suit, 
brought by sons in their father's lifetime, for possession as 
proprietors on account of illegal alienation by their father, 
will not be entertained. A son*s proprietary right in 
ancestral property was formerly Held not to arise until 
after the death of his father (z), unless the father had ex¬ 
pressly relinquished his rights (j). Subsequently when, 
as has been shewn, it was decided that according to the 
Mitakshara law, a son acquires by birth a right in ancestral 
property, and can during his father’s lifetime compel a 
partition of such property, it was held that the cause of 
action to the son accrues when the purchaser takes posses¬ 
sion,—that a new cause of action does not upon the subse¬ 
quent birth of a younger brother, accrue either to the elder 

{{/) Oirdharee Zall v. JTantoo Tull {h) 7 W. K. 490. 

1 L. II. I. A. 321 (334), 14 B. (») 7 N. W r .P. 311, 3G5 : 6 N W 
L. it. 187 (199) : 15 B. L. It. 204 : P. 414: S. D. A. 1851, p. • 

23 W. R. 260 : 25 W. R. 148, 185, 1857, p. 67 : 1850, p. 282. 


202, 311. 


{j) 6. Sol. Rep. G5. 
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pother alone, or to him and the younger brother jointly,— 
and that a son cannot set aside alienations made before liis 
birth (A). 

But under the present law of Limitation (/), a suit by a 
Hindu governed by the Mitakshara to set aside his father's 
alienation of ancestral property must be instituted within 
twelve years from the date of the alienation. 

Tn the case oi: Hindus of the Bengal school, L e., who 
are governed by the law of the Dyabkaga, the son does 
^ot on birth acquire any inter* ncestralp . . held 

by the father. The father can dispose of his property whe¬ 
ther ancestral or self-acquired at his pleasure. The son's 
interest in the property does not accrue till the death of 
the father: and a suit to set aside an alimaiiou of ancestral 
property, must be instituted within twelve years from the 
father's death (m). As a general rule, such suite will not 
lie except in eases in which under the general law an lieir 

may dispute alienations made by him whom he represents,_ 

for example, as made under undue influence, misrepresent¬ 
ation and fraud, and the like. 

The members of a. joint Hindu family (Bengal School) 
agreed among themselves not to partition their estate, and 
that it should “ continue iu one joint undivided occupation 
as at present.” It was held that this agreement did 
n °l prevent a parcener from alienating his share: and 
Uni. Li purchaser, at a sale in execution of a d6C3 the 

share of one of the contracting parties was not bound by 
the agreement (/i). 

The /curia or manager of a joint Hindu family may 
have power to mortgage the whole estate under certain 
circumstances. But he has not power to mortgage the 
share of one of the coparceners in order to pay off liabilities 
of that individual coparcener ( 0 ). 


(*) 8W. E. 15 ( F. B.) and the 
caaos refurred to ante pp. 29, 30 

lHjf ' 'ft (c) lUld («). 

V) Art IX ui 1871, Sell. 2, Art. 
125. 


97. 


(in) lb. Art. 12C. 

(«) 3 JJ. L. It. o. j. 14 : 2 Hydu 


( 0 ) 14 B. L. B. 21 (51). 
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Where a son sues 



to recover property sold by liis father 


on the ground that the sale was made under such circum¬ 
stances as not to be binding on him, if it is proved to the 
satisfaction of the Court that the purchase money was car¬ 
ried to the assets of the joint estate, and that the son had 
the benefit of his share of it, the son cannot recover his 
share of the estate without refunding his share of the pur¬ 
chase money. So, if it were proved that the sale was effected 
for the purpose of paying off a valid incumbrance on the 
estate, which was binding upon the son, and the purchase 
money was applied in freeing the estate from this incum¬ 
brance, the purchaser would be entitled to stand in the place 
of the incumbrancer, notwithstanding the incumbrance 
might be such that the incumbrancer could not compel the 
immediate discharge of it: and the decree for the recovery 
by the son of the ancestral property or of Iris share in it, 
as the case might be, would be to hold it subject to the 
incumbrance Qp). 

Where money has been advanced in good faith on a sale 
or mortgage which is subsequently set aside at the suit of a 


member of the joint family, the purchaser or mortgagee is 
usually deemed to be entitled in equity to a declaration that 
the property, the sale or mortgage of which i.s set aside, 
—or the share in it belonging to those who have received 
the benefit of his money,—shall remain charged with the re¬ 
payment of the money paid by him. Where a father and 
his two sons, of whom one was a minor, owned certain an¬ 
cestral property, the father borrowed Rs. 3000 and gave 
a bond for it. Being afterwards sued on the bond, a decred 
was passed against him. Under that decree, the ancestral 
property was attached and sold, and the holder of the bond 
was the purchaser. The two sons then sued to set aside the 
execution sale and to recover possession, on the ground of 
no assent and no legal necessity. It was proved that there 
was no legal necessity for the loan, but that it was made 
with the consent of the son who had attained majority. The 


(p) 9 W. R. 511 (F. B.). So 1 Agra, F. B. 87 : 2 Agra, 2G4. 
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Court, in tlie interest of the minor, set aside the execution sale 
altogether : and ordered that the property should be restored 
to the two sons for the joint family. But the decree 
also declared that, on recovery, the property should be held 
in defined shares, i. e., one-third by the father, one-third by 
the elder son, and the remaining one-third by the minor : 
and that the shares of the father and of the elder son should 
be jointly and severally subject to the lien of the lender and 
purchaser for the repayment of Rs. 3000 and interest (q). 

On the necessity for a part only of the loan being estab¬ 
lished, the Court may order that the deed be set aside and 
that the plaintiff do recover possession upon his paying 
the amount taken up for purposes authorised by law, or that 
the deed be set aside only in proportion (r). 

In the Courts of the Madras and Bombay Presidencies 
where for the most part the law of the Mitakshara prevails, 
it is held (contrary to the rule which prevails on this side 
of India) that one of several parceners in a Hindu undi¬ 
vided family may without the assent of his copar¬ 
ceners, sell, mortgage or otherwise alienate for valu¬ 
able consideration, his share in the undivided family estate. 
And a share in the undivided estate of a Hindu family may 
he taken in execution under a judgment against the par¬ 
cener to whom such share belongs, at the suit of his per¬ 
sonal creditor (s). But a managing co-parcener e. g. a 
father, cannot alienate or charge the share of a minor co¬ 
parcener in ancestral property except for the purpose of 
providing for some family need, or for the clear benelit of 
the joint estate (/•). 

In Bengal, a Hindu widow who has succeeded as 
heiress to the property of her deceased husband, cannot 


(q) 12 B. L. It, 90. Seo ante 
p. 24 as to the case of minors, 

(r) 1 Ik L. B. 118 (127). 

(*) 10 Bom. 139, and see the 
judgment of Wsbtropp y C. .1. in which 
all the authorities are rofeirod to. 


10 Bom. 162 (F. B.) : 1 Mad. 
471: 2 Mad. 416: 4 Mad. 60, 
307. 

(*) 6 Mud. 371: and soe this 
case as to the onus of proof of ne¬ 
cessity, and bona Jides % 
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make a mortgage or sale which will be valid after her 
death, of any portion of sueli property, except when the 
sale or mortgage is made on account of some necessity, as 
the providing for her own maintenance, or of some indis¬ 
pensable duty connected with her husband, such as the pay¬ 
ment of his debts or acts designed for his spiritual benefit. 
In the Calcutta Sudder Court a mortgage by a Hindu 
widow was at one time held to be absolutely invalid, if 
not proved by the mortgagee to have been incurred for the 
purposes of her necessary maintenance, or for some indispens¬ 
able duty (u). But the rule thus laid down went too far. 

There has been much discussion and some variety of 
decision on the question of the exact nature of a Hindu 
widow’s estate, and the extent of her powers to deal with 
it. Latterly, however, the principles laid down in the case 
of Ilunoomanpersad Panday {v), have been applied to 
Hindu widows, whose power of dealing with the property of 
their deceased husbands in many respects resembles the power 
of the manager for a minor to deal with the property of the 
minor. The rule may be said now to be that one who lends 
money to a Hindu widow on mortgage of property belong¬ 
ing to her deceased husband's estate, is bound to inquire into 
the necessity for the loan, and to satisfy himself as well as he 
can that the widow is acting in the particular instance for 
the benefit of the estate : if he does so inquire, and acts 
honestly, the real existence of an alleged sufficient and 
reasonably-credited necessity is not a condition precedent to 
the validity of his mortgage : and he is not bound to see to 
the application of the money. A bondJidc mortgagee will 
not suffer when he has acted honestly and with due caution, 
even if he ho himself deceived. But though a purchaser 
for value is not hound to prove the antecedent economy 
or good conduct of the widow who alienates a portion of 
her husband's estate, or to account for the due appropriation 
of the purchase money, he is bound to use due diligence in 


(it) 8. D. A. 1849, pp. 64, 405 : (v) Supra, pp. 19—21. 

1857, pp. 401, 4GO. 
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ascertaining that there is some legal necessity for the loan, 
and may be reasonably expected to prove the circumstances 
connected with his own particular loan (to). 

The Supreme Court, in the case of Goluckmonee Dubee 
v. j Degumber Day (.?:), said:— “ No part of the entire 
interest, when the widow takes by inheritance, is in suspense 
or abeyance in any way, nor is there a reversion on a life 
estate, but the whole interest is in the widow. When she 
takes as heir under the Hindu law, she is ranked in all 
treatises as heir. Sir Francis Maenaghten treats her estate 
rightly as anomalous, and other writers treat it as coining 
to her as heir; therefore when they term it also a life 
estate, they mean that expression in a sense different from 
that of a pure and mere life estate. Such an estate as that 
last described, may exist as well under the Hindu, as under 
the English law. It exists when by donation, whether 
testamentary or inter vivos , property is given to one for 
life. In such a ease, there would be no distinction in 
the nature of the interest, from that of a similar interest 
created by donation under the English Law. The law upon 
the point lias been settled by the decision of the Privy 
Council in the case of Cossinauth Bysakk v. liurrosoon- 
deree Dossee (y). On the first hearing of that case in 
this Court, the Court declared hy its decree as to the estate 
of the widow, that she took an interest for her life in the 
immoveable estate, and an absolute interest in the move¬ 
able ; on the latter point adopting a distinction between 
moveable and immoveable estate, which does not prevail in 
Bengal ; and also failing to mark the limitation of tli (i 
power of disposal us to moveables. The ease was re-heard, 
and the Court hy a subsequent decree, rectified its own de¬ 
cree, declaring as to both immoveable and moveable estate, 
that f she should be declared entitled to the real and personal 

(it) 1 Hay, 257 : W. li. 1864, 2, p. 174. 

p. 163 6 W. R 262, 823. 8 (x) 2 Boulnois, 193. 

W. IF 619: S. D. A I860. p)>. (jy) Clarke’s llep., Append, p. 91. 

207, 210, 421. 667, 1104 : I860, v 
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estate of her husband, to be possessed, used and enjoyed 
by her as a widow of a Hindu husband dying* without is ue, 
in the manner prescribed by the Hindu law/ It therefore 
expressly corrected the declaration that she took an interest 
for life, and declared her entitled in unrestricted terms, 
limiting tire restrictive terms to the possession, use and 
enjoyment of the property. This decision was affirmed 
on appeal; since that decision, the decrees of this Court 
in which it is necessary to declare what interest the Hindu 
widow takes, have been in conformity to it. It has been 
invariably considered for many years that the widow 111117 
represents the estate ; and it is also the settled law, that 
adverse possession which bars her, bars the heir also after 
her, which would not be the case if she were a mere tenant 
for life as known to the English law. Here the lessor of 
the plaintiff showed that the widow had made an alienation 
of the estate. Is the Court to assume it an unauthorized 
alienation? On what principle ? We can discover none ; 
there i neither authority nor principle to be found which 
would warrant the Court in saying, that under all circum¬ 
stances, and whatever the nature of tlie suit or the position 
of the parties, or the rule which regulates the particular 
action, the presumption must ever be priwo fac'tr against 
the validity of the alienation by a Hindu widow of the 
estate to which she succeeds as heir. Still less should that 
presumption he made, where possession has gone along with 
it for a itfng time, and a dormant title is asserted against 
a purchaser for value, after many years. We have looked 
carefully though the cases cited, and can find none that 
establishes any such position. Ju our opinion the law pre¬ 
sumes neither against nor in favour of an alienation by a 
Hindu widow/' 

And in another case (c) C■?■■■;I C. J. said: “ the estate 
<>f a Hindu widow is very different from a mere life estate. 
The case of Coaamonth Bymck which has long given the 
lavv to this Court establishes that the estate of widow 


(-) Jadouwmy Jjabce , &c. I Boulnois, j>. 12i>. 
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is something higher than it life estate : that it entitles her 
to the possession of the property without restriction : and 
t'l.it she has a qualified power of disposition in it, the limits 
ol which it is difficult, if not impossible, to define further than 
by saying that the propriety of any particular exercise of that 
power must depend on the circumstances under winch it is 
made, and must he consistent with the general principles of 
the Hindu law regarding such dispositions. The cases of 
Oojul money Dossce v. Sagormoney Dossee, and Hurry doss 
Dull v. Mnnjnnmonee Dossce (a) which have established in 
this Court the right of the reversionary heirs, though their 
interest is only contingent, to maintain a suit to restrain 
by the widow —particularly thehitter ease in which 
the late Chief Justice entered at large into the nature of the 
widow’s estate,—are quite consistent with what I have 
stated. Sir Lawrence Peel there says f the estate, though 
sometimes so expressed to he, is not an estate for life; when 
a widow alienates, she does so by virtue of her interest, not 
of a power, and she passes the absolute interest, which she 
could not do if she had but a life estate/ ” 

The onus of proving the necessity for an alienation 
by the widow lies on the mortgagee or purchaser, if it bo 
disputed by the next heir (J). But it is enough for the 
mortgagee or purchaser to prove that a legal necessity 
exist* / at the time of the transaction: and he is not bound 
to see to the appropriation of the money (a). 

I lie payment of her husband's debts is a necessity justi¬ 
fying alienation by the widow,—but not (according to the 
Bombay High Court) the payment of a debt barred by 
limitation (d). So arc payments reasonably made for relig¬ 
ious or charitable purposes, and for the maintenance of the 
family. Thus the widow has been held to be justified in 

(ft) 2 Tnyl. imd B. p. 270. 

(b) Koutr Gol<rb Sing v. JR no 
K'a iH Sitiy, 14 Mooro 17#. 10 B. 

1j. K. 1 ; Hag J.ukhct JjtR>ca'a »juac, 


13 Moore 209, 3 B. L. E. P. C. 57. 
(r) 9 W. It. 501. 

(U) 0 Jjom. a. j. 207. 
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raising’ money to meet payments (reasonable under the 
circumstances) for the skrctd of her husband : for the mar¬ 
riage of his daughter and the maintenance of his daughter's 
spns : and for the ’widow's pilgrimage to Gya {e ). But the 
digging of a tank though in itself a good and useful act, 


has been deemed unnecessary and not to justify an aliena¬ 
tion of the husband's estate (/). And so, when the widow 
instituted a suit beneficial to her husband’s estate, but not 
necessary, and she had an income from which she might 
reasonably have herself defrayed the cost of the litiga¬ 
tion fa). 

A sale by a widow was in the first instance contested on 
the ground that the property sold had been specifically 
devised by the deceased husband for charitable purposes. 
Failing to establish this point, the plaintiff sought to 
rely on the absence of proof of a legal necessity. It was 
held that under such circumstances the Court ought to he 
satisfied with less complete and positive evidence as to the 
necessity for (he sale> than would have been required if the 
plaintiff had in the first instance contested the sale as made 
without necessity (/£). 

It has been held by the Supreme Court (z) that if a 
Hindu widow in Bengal does not spend the whole of tin? 
income derived from her husband's estate, the savings Wong 
to her absolutely so that she can, by will or otherwise, dis¬ 
pose of them away from her husband's heirs. And accumul¬ 
ations made out of income which ought rightly to have 
gone from time to time into tho bauds of the widow but 
were wrongfully withheld from her by her husband's brother, 
were in another case decided by the High Court to be her 


(f) 10 W. It. 62: 19 W. K. 
42 n, 11 li. L. it. 118: 11 13. n. 
It. 416. 

(/) 21 W. It- 49. 

(<r) IS \V\ R. 121. Aral ane 
guiitittlly tho cfttica sujru ) as to 


alienations t»y guardians •>( minors 
iuid members oi joint iimilios. 

(A) l Iliad. 2«. 

(0 II1 tho flood*! oi TLiro tra- 
naxnja: . «^c. 4 B. L. JC. <>. 

j. 41, note (1). 
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separate property (j). But this cannot be said to be 
settled law. The matter has never been actually decided 
by the Privy Council on a contest between the widow or 
her heirs and the reversionary heirs of her husband. But 
their Xjordships in a recent ease (X*) expressed the opinion 
that, if she took the estate only of a Hindu widow she would 
1,e unable to alienate the profits, or that at all events whatever 
she purc hased out of them would he an increment to her hus- 
>an«l s estate, and the husband’s reversionary heirs would he 
entitled to recover possession of all such property real and 
personal. The question was raised, but not decided, in 
another Mitaksliara case in the Privy Council {/,) when 
Uieir Lordships said that their decision in Soorjeem.mee Dots,* 
V. Dmobwsdo Munich (®) turned on the peculiar circum- 
< ,, ,t the vase,and is not an authority for the general pro¬ 
position that a Hindu widow is absolutely entitled to or can 
dispose at her pleasure of aocumulatione „C the income of her 
husband's estate. 

Any alienation of her husband’s property is valid if 
made by the widow with the consent of all (and not merely 
the nearest) heirs of the husband alive at the time of execu- 
tin# the deed by which the alienation is mad.' |} u t 

the consent must he that of all thiise who are likely to he 
interested in disputing the transaction (*). The consent of 
th - nearest reversioner for the time being has boon hold to 
create, ns Against a subsequent reversioner who eventually 
inherit^ the presumption that the sale was good (o) ; l, u t 
tlhs must of course dopenj on tlie particular circumstances 
of each case. 


(j) 0 B. L. R. 738 (746). Sco 
tiooijtiemonee Dossed* case, 9 Moore 
123. 

(/.*) Mksst. Bhagbutti Dace v. 
Ghutvdry Bhotanath T/takoo>\ 2 L. 
R. I. A. 26G (260),—n Afithila 

(fj Gouda TCooev v. Koncr Oodey 
Hi 14 B. L. R. 169. 


(«>) 9 Moore 123. 

00 & I). A. is.)6, p. m «,c: 

Judo money Dabcc y. tiiiroUaprotono 
Mooktrja . 1 Boulnoia, 131: W. L . 
1864, p. 148: 3 W. R. 14 : 7 W. 
R. 336. 

(o) Ji\j i'ikhcc Da bee ▼. Qaledui 
Ob under Chowdry, 13 Muoru 209 
(2->), 8 B. L. It. P. O. 67. 
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When the deed by which the widow mortgages or other¬ 
wise alienates her husband's estate is attested by the rever¬ 
sioner, the mere fact of his attestation does not necessarily 
import concurrence in the act set forth in the deed. But 
it is, no doubt, an element to be taken into consideration and 
deserving of weight in the estimation of all the evidence 
of the transaction (p). And certain decisions to the effect 
that if a reversioner signs the deed as witness, his assent 
to the act. set forth in the deed will without further inquiry 
be presumed (y), go too far. 

If a Hindu widow alienates for other than allowable 
causes, property inherited by her from her husband, her 
act docs not destroy her right, or vest the property in 
the reversioner. But the reversioner, without waiting for 
her death, may sue to obtain a declaration that the aliena¬ 
tion is not binding except for her life, and also to prevent 
waste. A conveyance by a Hindu widow, for other than 
allowable causes, of property which has descended to her 
from her husband, is not necessarily an act of waste which 
destroy* the widow’s estate, and vests the property in the 
reversionary heirs; it is ordinarily binding during the 
widow’s life. The reversionary heirs are not, after her 
death, bound by her conveyance : but they are not entitled, 
during her lifetime, to recover the property either for their 
own use, or for the use of the widow, or to compel tho 
restoration of it to her. In deciding thus (r), the Court 
added, “ Our decision will not preclude the reversionary 
heirs, even during the lifetime of the widow, from com¬ 
mencing a suit to declare that the conveyance was executed 
for can cs not, allowable, and is therefore not binding bo- 

,.. the widow’s life. . Nor xull it deprive the reversionary 

heirs, during the life of the widow, of their remedy against 


(,>) Jtqi f.ukh- J1at“ v. t '-M 
rw.r Ckou’Jti, 18 Moore 209 
(■!. s). 3 T1 L. It. 67 : 9 VV. It. 


H. A. 1867. 271 : 1800, v. 1, y. 
625 : W. If : 1 Agra, 

(»•) W. R. Sp. 100. boo 1 I lay, 
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the grantee to prevent waste or destruction of the property, 
whether moveable or immoveable, in the event of their 
making out a sufficient ease to justify the interference of 
the Court.” In another case (s) the Court declared that 
if waste had been proved, the reversioner would have had 
a right to sue to restrain the widow from waste, “ but his 
right to do this arises less from the necessity of protecting 
his own interests than from the function vested by the 
Hindu law in the next male heir of a person whose estate 
descends to a female, namely, that of protecting the estate.” 

If a reversioner suing in the widow's lifetime asks to 
have his right of inheritance declared, his prayer is prema¬ 
ture, because it may be that he will not survive the widow* 
The reversioner, as being the person entitled to protect the 
estate, should sue merely for a declaration that the aliena¬ 
tion by the widow, whether by way of mortgage or other¬ 
wise, has been made without such cause as iu Hindu law 
justified such an alienation, and for a declaration that it 
will not be binding on the heirs after the death of the wid¬ 
ow. What tin* reversioner is entitled to, is a declaration 
that upon th of the wiiepr, the right of inheritance 

will attach as if she had never made any alienation. The 
plaint must not pray for immediate possession. 

Suits by a reversioner to restrain a widow or other Hindu 
female in possession from acts of waste, although his in- 
tmv-.l during her life is future and contingent, are suits of a 
very ] < ••ini class, aiul have U-eu entertained by the Courts e.v 
ncrcMitfife rrl. Tf such a suit is brought, it must be brought 
by the reverdoner with that object and for that purpo.se 
alone; nud the question to be discussed is solely between 
him and the widow. He cannot by bringing such a suit 
get as bet ween him and a third party an adjudication of 
title which he could not get without it. The reversioner, in 
suing to restrain the widow from acts of waste, may have 
to prove not. only the waste, but a title sufficient to give 
him a ton us tlantli in Court. But ibis dm *s not necessarily 
(<) 2 IIay, 60S. Sou 0 \V. U. 10,S. 
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o’ive him a right to bring a third party into Court in order 
to obtain against him a final adjudication as to the title 
to succeed eventually to the estate. A declaratory decree 
cannot be made unless there be a right to consequential 
relief capable of being bad in the same Court,—or under 
special circumstances as to jurisdiction in some other 
Court (/). 

If in a suit against the widow, waste be proved, ihe 
Court is not competent to put the reversioner in possession 
absolutely, subject merely to maintaining the widow. But 
if the necessities of the case require it, the Court may take 
the estate out of the hands of the widow and appoint a 
manager who will manage under the orders of the Court, 
rendering due accounts and so forth. It may be not im¬ 
proper to appoint the reversioner to be manager (//). 

If there wore a necessity such as the Hindu law warrants, 
for a sale of part of the property, and the widow sold a 
larger portion of the estate than wa- necessary to r&tad 
the amount which the law authorised her to raise,— the sale 
would not be absolutely void as against I lie reversioners. 
They could set it aside only upon paying the amount which 
the widow was entitled to raise, with interest (v) . And 
there is no rule of law which compels a widow who 
alienates a portion of her husband's property, to have re¬ 
course to a mortgage rather than to a sale : for the question 
whether in any particular transaction she has exceeded her 
powers, depends upon the necessities of each case (w ). 

Where a bond given by a widow for money borrowed by 
her, contains a recital that the money was borrowed 

1 Agra, 210. 

(a) 1 13. h. R. u. j. 27 : 24 W. 
R 80. 

(v) P \V r . K. 108, r lVu< 'k 
C. J. ***. M'.uh i Mai>' Shu, !t . 
sool Uoodtt' v. ft A* wm Aram II 13. L. 

XL 226 , 


( t ) S- 1 : tho judgmr-nt of‘ the 
r*i>ivy Couin il iii JK<uAn.‘ia JVutcli- 
rasi' 2 L. XL I. A. 100 (101), 
loB. 1.. 1L 83 (iin). Ami 
24 W. K. 80, 9 W. R. 108 : 2 W. 
JR. 244: 3 W. R. 183 : 5 W. R. 
131 : 0 W. JR. 222 : 7 W. R. 110, 
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for llie purposes of her husband's shrad ,—the recital is no 
evidence of the fact as against the husband's heirs (.?). 

A purchaser from a widow is entitled to possession during 
her life whether the sale by her was allowable or not (g). 

When a widow made over her husband's ’estate to her 
daughter who was the next heir, it was held that this gave 
the reversioner no present right of action, as his reversionary 
right was not prejudiced by the widow's act (z). 

A widow may relinquish her rights in favor of the 
nearest heir, for the time being, of her husband. Her 
rights thereupon cease, and the property vests absolutely 
in the heir in whose favor she relinquishes (a). 

A suit to have it declared that an alienation is improper, 
should he brought by those whose interests are direct!v r 
affected (as the next heirs), not by those whose rights are 
merely future and inchoate. But a remote reversioner may 
interfere and sue if the widow and the transferee and the 
nearer reversioner are acting fraudulently and in collusion 

with each other (b). And the cause of action in a suit to 

recover property alienated by a wid >w arises < a h, r <|< : <], . 
during her lifetime the rights of the reversioners are onlv 
contingent, and the law of limitation will run only fi n) 
the date of the widow's death (c). 

A suit brought during the life of the widow, for a declar¬ 
ation that the alienation is good for her life onlv, is barred 
by the law of limitation unless brought within twelve years 
of the alienation by her (</). 


(*) 9 W. Ii. 265. 

(y) C W. It. 36: 7 W. R. 167: 
1 Hay, 339. 2 Mad. 293. 

(*) 1 Agra, 236. 2 Mad. 38fl. 

(«) 6 W. ft. 180 : 8 W. it. 600. 
Jadomoney Dabt v v. Sarodaprosono 
AL(r::t > j(4, 1 Boulnoi*, 131. See I 
W It. an. 

(b) Ruj LukUc T)nbm v. OoJcooi- 
Chun (far C'howdry, 13 Moore, 209, 
3 13 Ii, ft. 67 : ICootrr C'o/ab Siag v. 


Kurun Sinj, 14 Mooro 176, 10 
B. L. H. 1 : 24 W. It. 86 : 1 Ay ra 
F. B. 67. 

M 9 W. ft. 606 (F. B.) ; 4 ii. 
L. R. F. B. 3 : and see Amir tala U 
Bust?* caso 16 B. L. It. 10, 23 W. 
ft. 214: 3 B. L. K. a. j. 437. So S. 
1). A. 1869, PI >. 631, 681 : 7 W. 
It. 450 : 8 W. K. 619. 

(W) 20 W. H. 1. Act IX of 1871 
fteh. 2 art. 124. 
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The assignee of a reversionary heir lias no such interest in 
the estate as will enable him to bring a suit to have a 
mortgage and decree declared not binding on the estate. 
And this is so, even though the assignee is the next rever¬ 
sionary heir after the assignor ( e ). 

Tt a Hindu dies leaving two widows and no nearer 
heirs, they take a joint estate. They take their husband's 
in eoparcenery, with a right of survivorship t 
and there can he no alienation or testamentary gift bv one 
widow without the concurrence of the other. This is the 
case both in the Bengal school and under the Mi(akshnra(/) 
It has been held that one widow can insist upon a partition 
as against the other notwithstanding the limited character 
of 1 heir tenure ; hut such partition may not be binding on 
the reversioner (y). It lias also been held that a purchaser 
of the estate of one of two widows, at a sale in execution of 
a decree, may enforce a like claim (//). 

But it has Wen decided in Madras (/) that one of several 
wxhnvs who share their husband's estate jointK in 
inheritance, cannot claim an absolute partition so as to 
giv.' to each a share in severalty,—though it may be ri<Hht 
under certain circumstances to give separate possession of 
a portion of the inheritance. 

On the death of one w idow, her interest in her husband’s 
estate survives to the other widow. Therefore no cause of 
action (as against third parties) can accrue to the rever¬ 
sioner until the death of the surviving widow, even in 
respect of a moiety of the property (j). 

t'ndcr the Mitakshara law, if a husband dies solely 
l' -sv-ed of property and leaving a childless widow as hie 
heiress, the estate which she takes is similar to that talo n 
under the like • iieiimstauees by a widow according to (he 

00 3 B. L. II. o. j. 71. Slo 9 (y) fi }l. u |>. 

W. K. 404. But St*o i'u/itni (/*) m \\\ n. 23. 

Mucj. 022. (*) 3 Mud. 424. 

(/) MhHffWunUttn Doobty v. MftiU {j J -j \V. R, i 2 r } . He 3 B L 

Ban, 11 Mooro 4b7, 0 W. R. p, R. Ui j f 2S1>. 

0, 23 : OB. JL. R. 134. 
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law of the Bengal school. The power of the widow 
over property inherited from her husband is limited, and 
on her death it passes to her husband's heirs (/»•). And 
there is no distinction in this respect between ancestral 
and acquired property (/). 

A decree fairly obtained against the widow, as repre¬ 
senting her husband* is binding upon bis estate and upon 
the reversioners. In the case of the Rajah of Shivagunga 
O) their Lordships of the Privy Council said that, a--mu- 
ing the widow to be entitled, as heiress of her husband, to 
the zerniudary in dispute, “ the whole estate would for the 
time be vested in her,—absolutely for some purposes, 
though in some respects for a qualified interest- : and until 
her death it could not be ascertained who would be entitled 
to succeed. The same priueiple which has prevailed in 
tlie Courts of this country as to tenants in tail representing 
the inheritance, would seem to apply to tlie ease of a 
Hindu widow. And it is obvious there would be the greatest 
possible inconvenience in holding that tlie succeeding heirs 
were not bound by a decree fairly and properly obtained 
against the widow." 

When a widow who was not her husband's heiress, sold 
certain property belonging to his estate, bovd fide for the 
purpose of paying off debts which had been contracted 
by the deceased, and the heirs came forward and caused 
1 hr sale- whieh she had made to 1 k; set aside, it was held 
that the purchaser, the sale to whom had been declared 
void, might claim, as against the heirs, to stand in the 
position of one who bad advanced money to a childless widow 
for proper purposes, or at any rate that lie might lit* con¬ 
sidered entitled to have those charges which his monies had 


(k) Must. ThaJcoor Dtyhev, v. 
Mai Batuk Hum, 11 M-..ro, 13‘); 
2 1ml. Jur. 100: bhuyutdon 
Jt •jlntj v. Mymt fiat 11 Monro, 
487, M W. K. l\ ( ’. 2 i 3 W K. 
105 ; 8 W. At. 619 : K t *r*u Siny t 


v. Koolahul Sing, 3 Moore 331. 

(/) Must. Thakoor Deg her, v. 
Jtui Itutuk bum, 11 Moore 139, 
1 lml. Jur. 100. 

(»•’■ 9 Mooro 039, 2 W. It. V. 
(J. 31. 
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satisfied revived against the inheritance. The heirs were 
declared liable for t he amount of the purchase money to the 
extent of the assets of the deceased received by them (//). 

One who, without inquiry, purchased from a Hindu wife, 
whose husband was alive, w r as held—in a suit to have it 
declared that the property belonged to the husband and not 
to the wife to he in no sense a bond fide purchaser without 
notice of the husband’s rights (0). But if a husband allows 
his wife to appear as the owner of an estate, and she mort¬ 
gages it, and the husband subsequently ratifies her act, nei¬ 
ther the husband nor an execution creditor of his can set 
aside the mortgage on the ground that the wife was not the 
owner (p). 

The estate taken by a mother who inherits from her 
son, or a daughter who inherits from her father, is similar 
in all respects to that of a widow who is her husband's 
heiress. Thus where the daughter while in possession of 
the paternal estate borrowed a large sum of money on 
mortgage, and only part of the money was borrowed under 
any legal necessity,—it was held (in a suit by the next heir 
alter tbe daughter’s death to recover the property mort¬ 
gaged), that the mortgage must he set aside, upon repay¬ 
ment by the next heir of the amount which was burrowed 
under legal necessity (^. 

It would seem that by Hindu law a son is bound to 
provide his mother with a suitable place in which to live : 
nml that therefore a son who has inherited from Jiis father 
a house in which the family in his life time lived, canbot 
sell the house without providing a suitable residence for his 
mother (r). 

A widow who is not her lfusband’s heiress, has a right to 


maintenance out of hbM&t&tc. Vs agaiWt the heir she has 
a righl to maintenance out of the property belonging to 


(») l A#m T 2U1. 

(o) 6 W. It. 312. 

(p) 8 \V. R. 67. 

( y ) 6 B. L. K. 176. Sot 14 E. 


I it• . :! . j. ‘J 1 

(r) 1 li. L. R, o. j. 72. So 1 
I. L. R. All. 262. Sue t i. L. If. 
Cal. 470. 
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the estate. She has also a right to maintenance out of such 
property in the hands of any one who tabes it with notice 
of her claim for maintenance. But she has no lien or 
charge on the property as against third parties, irrespective 
of notice («?). 

In Bengal a Hindu has power by will to give all his 
property to his widow absolutely, though lie thereby disin¬ 
herits his own sons (l ). 

The creditor of a deceased Hindu does not obtain any 
better positiofl. as against the debtor’s estate, than that 
which he enjoyed daring the debtor’s lifetime. When the 
estate has passed to the heirs of the debtor, the creditor 
may have recourse to it, so long as it remains in their 
hands, for the satisfaction of his debt. If he allows the 
heirs to dispose of the estate to a bond fide purchaser, he 
cannot follow it in the hands of the purchaser, hut lias 
only a right to bring a suit against the heirs personally, 
who are responsible to him to the extent of the assets 
they receive. A creditor whose debt is not secured by a 
mortgage or hypothecation, has not on the death of the 
debtor such an interest in his estate, as prevents the heirs 
from selling it to a bond fide purchaser so as to confer 
upon him a clear title. The purchaser does not take the 
property subject to the claim of the creditor (u). 

And the rule is the same as regards the estate of a 
decease11 Mahomedtiti (e). 

A - I 'it widow’s right to dower is usually simply 

in the nature of a debt which she, like any othei creditor, 
ran take legal moans to enforce against such property of 
her deceased husband as she can find in the hands of his 
hrir,. If she is herself in jiussession of her husband’s 
estate, she has a lien on it in respect of her own debt, as 

(a) 8 B. L. B. 225 : 9 B. L. Ii. B. o. j. 7 : 24 W. B. 366 : 2 W. 


11 . 

(f) 10 B. L. K. 267. Soo 7 B. 
L. R. *97. 

(m) l Agm F. B. 72 : 3 15. f.. 


R. 290. So 0 Bom. 116. 


(p) 10 W. R. 210, 1 B. L. B 
a. j. 172 : 20 W. If. 93. 
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against the other heirs, ami is entitled to pay her own debt 
in preference to any other (w). She cannot legally alienate 
property devolving upon her as dower, without the consent of 
the other heirs of her husband: and a mortgage made by her 
without such consent may be set aside by them (a*). 

As a general rule of Hindu law, property given for the 
maintenance of religious worship and of charities connected 
with it, is inalienable. But it is nevertheless competent for 
the shebait of property dedicated to the worship of an idol, 
in the capacity of shebait and manager of the estate to in¬ 
cur debts and borrow money for the proper expenses of 
keeping up the religious worship, repairing the temples or 
other possessions of the idol, defending hostile litigious 
attacks and other like objects. The power, however, to 
incur such debts must be measured by the existing necess¬ 
ity for incurring them. The authority of the shebait of 
an idol’s estate would appear to be in this respect analogous 
to that of the manager of an infant heir as defined in 
tintutma ipersad Pam '/). It is only in an id.*al 

sen^e that property can be said to belong to an idol : and the 
possession ami management of it must in the native* of 
thing* l>o entrusted to some person as sheba if or mana¬ 
ger. It follows that the person so entrusted must of 
necessity be empowered to do whatever may be required for 
the service of the idol and for the benefit and preservation 
of its property, at least to as great a degree as the manager 
of an infant heir. And assuming that a shebait may incur 
debts or borrow money for necessary purposes, it appears 
right anrl reasonable that judgments obtained against a for¬ 
mer sfiab icf in respect of debts so incurred should bind suc¬ 
ceeding shrb<iUs, who in Jact form a continuing represen¬ 
tation of? the idol’s property (z). 

(<»<•) 20 W. Ji. 03; 3 U. 0. U. (•; /Vm//- na Ktirian v 

,i.j. 173: M n, L. R. 64. Cohrt* Chund i I.. R. I 

8 hT. W. P. 46. Soo 1 146 (1*1), 14 II. I;. It. DO (458)} 

Agra 161, 288. flhihrssui'M Jkbia v. Mvthoortuith 

(v) Sue tvUr pp. 19, 20: 6 Mouro Achnrje*, 13 Mooi?n 27o. 

423. 
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And accordingly where decrees had been obtained against 
a shebuit upon liis bond, for the repayment of money said to 
have been borrowed for the service of the idol, and the 
decrees directed that the debt should be paid by the shebuit 
personally, and if not, should be realised from the profits of 
the detentlur lands—the Privy Council held (in a suit by 
the successors of ^heshcbaitiA nave the dcwuttv.r property 
released from attachment) that the decrees being untainted 
by fraud or collusion, and having been passed after the 
necessary and proper issues had been raised and determined, 
were binding on the succeeding shebaiia (/?.). 

Though the sJiebait cannot alienate tin? ilev'utfur lands, ho 
can create derivative tenures and estates conformable to 
usage (b). 

When the endowment is merely nominal, and not bo.td fnle, 
the property will be dealt n ith in the ordinary mode, and will 
not i)C treated as property set apart for religious purposes. 
And it is not merely because a person purchases property 
in the name of an idol, or conveys it to an idol, that this is 
to be considered a dedication of the property to religious pur¬ 
poses which renders it inalienable. There must be clear 
evidence of a real endowment and that it was the intent ion of 
the donor, subsequently bond ft dc acted on, that the worship 
of the idol should be kept up for the benefit of his heirs in 
perpetuity or of the public (r). 

It is frequently difficult to sny whether there lias or has 
not hem a r(ial dedication to religious purposes which 
makes the propert y inalienable. In a case in which the 
deeds relied cm contained provisions for the endowment and 
support of idol-, and their worship, which were iti the 
nature of trusts impressed on the properly to he per¬ 
formed by the donee,—the Privy Council said (rf) fc f u 


(a) ProiUnno Kttmari Drfuja's 

cam-, l i B. L. K. 1.50. 

(bj iS’/fiA ;vjev< Dr bio V Mot hvOV- 
Aoharjro i:j Mooi< 270 . So 
15 W. R. 228 : 18 W. K. I8U. 

fr jUoAwnnte JtrQfrtoonrierij JDii* 


bra v. It,:.,''- / trhmrc Koomcarn 20 
W. R. 95 (P. (J.) : 14 B. L R. 175 : 
6 W. H. 15 S : 3 V,'. K. M 2 . 

i/D Rajah Chuntlt > >to;h Jtoi t v. 
*'■ ,fty Ouhituinath Itiuj 11 h. L. R. 
80 (112). 
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the case of a hare ' trust leaving no beneficial enjoy¬ 
ment to the donee, there would be strong ground for 
the implication that the property was not- alienable and 
was to descend to the .donee's heirs as trustees in succession. 
Bui il was contended that in these grants the trust is coupled 
with an interest* giving the donee a right to the enjoyment 
of the surplus as a fruit of the property, after making due 
provision for the sustentation of the idols and their wor¬ 
ship, and therefore that there is a beneficial ownership 
capable of alienation. The case of Sonatun By sack v. Srcc 
JKogutsoondrce JDossee (e) was cited to shew that such a 
beneficial interest may exist as a secular right in property 
dedicated primarily to the worship of idols. In that case, 
it is true, a disposition of the surplus was expressly made 
by the will of the donor : but their Lordships do not doubt 

that cases may occur where, from the nature and terms of 
the p;ift, the intention of the donor to confer a beneficial 
and alienable interest in the property dedicated may be 
inferred * * * It would unquestionably be more 

consonant with the genius and spirit of Hindu law and 
usages that endowments of this kind should be made to a 
family by whose members in succession the worship might 
be performed, than to an individual who might sell or give 
them to a stranger." 

A ah s bait cannot get rid of the trusts to which he is 
subject, merely by reason of resumption proceedings result¬ 
ing in n settlement for revenue with, him in his private 
character. The settlement in no degree relieves the skebait 
of his 1 rust : and does not render alienable laud which, irre¬ 
spectively of it, was not alienable (./*). 


The Mahomed,m 

law 

us to mo 

i(g; 

iging or 

otherwise 

alienating wutjt 1; 

nut, 

is in many 

re> 

‘poets sim 

iInr to the 

Hindu law us rega 


(loculi ur |>r 

.»|)C 

i*t v. Tin 

>se alicmi- 

■ 6 Mooro, f>'J. 



»Wj/ 

/Who 14 

AJ.h'uo v»mo 

(/) Jufftlt Moh'Ui Voss 

l«» V. . 

lUtut. ( 3 U 5 ). 
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irons only which fall within the scope and spirit of the 
endowment, or which are necessary for its maintenance or 
protection, will be supported (^). 

AV lien land subject to a mortgage is set apart as wuqf y 
the existence of the mortgage does not invalidate the 
endowment. Tiie endowment is subject to the mortgage. 
If after having made a mortgage, the mortgagor dedicates 
the property as wuqf and dies leaving sufficient assets 3 
his heirs are bound to apply them to the redemption of the 
mortgage, so as to set the endowment free. But if neces- 
sary, the mortgagee may enforce his mortgage by sale of the 
land: and the endowment will be rendered void as against 
the purchaser under the mortgage. But it will not be void 
as against the heirs of the grantor; as against the latter 
tli- surplus proceeds will be subject to the endowment (/A. * 
In the case of a mortgage by conditional sale, the right 
oi‘ pre-emption does not arise until the sale is made ab¬ 
solute (i). 

• A suit for pre-emption may be brought as soon as the 
sale becomes absolute on foreclosure, even although the 
mortgagee has not taken possession (j). And it ha^ been 
held that a claim to the right of pre-emption should he 
made immediately on the sale becoming absolute {/,■). In 
another case, however, the Court decided that a suit brought 
by one who claims the right of pre-emption, is not barred 
by lapse of time if brought within one year from the date 
of the mortgagee’s ac tually getting possession (l). 

(?) H w - P- 4*8 : 5 W. E. («) 2 W. K. 215 (P. j, \ Scq 
168. Macnnpftiten’s Mahomo- also 6 W. B. 76. 
dan Law, 328: Baillie’s Mahome- (j) W. B. 1864, p. 286 
dan Law (2nd Ed.) pp. 606 et seq, (£) 6 W. B. 117. 


Also, 16 B. L. B. 167. 

(It) 4 B. L. B. a. j. 86. 


(0 2 W. B. 5. So, Act IX r.f 
1871, Sch. 2, Art, 10, 
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CHAPTER IV. 


OF MORTGAGE CONTRACTS. 

Parties may enter into a contract of mortgage in the 
same manner as they may make any other contract,—that 
is to say, their agreement may he either verbal, or in 
writing. Proof of the existence of the contract is all that 
is necessary, and if satisfactorily established, a verbal agree¬ 
ment will be given effect to (a ). 

At the same time, verbal contracts are so open to mis¬ 
construction and fraud, and there is so much difficulty in 
proving them after a long lapse of time, that they are to 
he especially distrusted in the case of mortgages of land, 
where disputes seldom arise until some considerable period 
lias passed. Moreover, all documents, not testamentary, 
duly registered under the Registration Act, and relating 
to any property whether moveable or immoveable, take effect 
against any oral agreement or declaration relating to the 
same property unless where the agreement or declaration has 
been accompanied or followed by delivery of possession {b). 
Consequently mortgages by merely verbal agreements, ard 
seldom met with in practice: and no mortgagee is safe 
unless he has a written instrument of mortgage duly regis¬ 
tered. 

A deposit of*title deeds as security for money, in English 
law known as an “ equitable mortgage/' is treated as a 

(/<) 4 Scl. Rep. 108. Sec nJao 1 B. L. R. I«\ B. 08 { 04 ), u> \v. R. 

2 Scl, Rop. 74 : 4 N. W. P. 219 : 51. 

U>) Act III of 1877, tjcc. 18. 
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valid simple mortgage of the whole property to which the 
deeds deposited refer, and is subject to the same rules as an 
ordinary simple mortgage (c ). 

A sum of money was paid as a loan, and thereupon 
(at the time of receipt of the money) title deeds were 
deposited by way of security for the repayment of the 
advance. It was held that this was a complete equit¬ 
able mortgage, and that the mortgagee was entitled to a 
decree upon it, although he subsequently took from the 


mortgagor a written memorandum of deposit which was not 
registered as it was necessary it should have been before it 
could be put in evidence ((/). But this case turned entirely 
on the special circumstances proved : and as a general rule 
there is no doubt that if there is any written document of 
deposit or mortgage, it ought to be registered. In another 
case,—upon the date on which a sum of Rs. 20,000 was re¬ 
payable, the debtor sent his creditor the title deeds of cer¬ 
tain property along with a letter in which he slated that 
he sent the deeds as a collateral security for the debt which 
he was unable to pay. It was held that the letter could 
not be separated from the deposit of the title deeds, and 
that registration was necessary. The Court observed : 
" This is not a case in which the charge on land is implied 
from the deposit of the deeds themselves, neither is it a 
case where the charge or the equitable mortgage is made 
expressly by parol (r)”. 

In all eases, much risk and confusion are avoided by 
having a short and accurate deed, attested by at least two 
credible witnesses, and duly registered, which may itself 
testify to the real facts and the intentions of the parties 


contracting. 


(c) 6 Sol. Rep. 105. Sec- the 
judgment of the Privy Council in 
Vardon Seth Sam v. Luckpathy 
Itoi/j' t Lallah, Marsh. 401, 9 
Moore 303 : 7 N. W. P. 450. 


(d) 11 B. L. R. 40-3 (412). 

(f) 7 B. L. R. 55. See as to the 
deposit of title deeds, l Mad. 369 : 
6 Mad. 455. 
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A mortgage deed should set forth shortly but distinctly, 
all the material points of the agreement into which the 
parties really intend to enter (f ) . It should state with 
strict accuracy, the consideration given, the locality and 
description of the property pledged, (g ) * the nature of the 
mortgage, the length of time it is to remain in force, and 
any other conditions which the parties may have agreed 
upon, together with the date of the execution of the deed. 

The stipulations as to the payment of interest should 
be accurate and clear : for interest will not be allowed un¬ 
less it is included in tbe agreement. Thus in a case whore 
the mortgagee had not the usufruct of the property, the Mort¬ 
gage deed was silent on the subject of interest : and the 
Court on account of this silence refused to allow any inte¬ 
rest from the date of the <leed up to the* time when the 
money lent became re-payable (h). 

If more deeds than one are requisite in order to carry 
out the arrangement between the parties, but all of them 
forming part of the mortgage contract, each should con¬ 
tain a reference to the others, so that it may appear on the face 
of them that they all are but one transaction and must be 
taken in connection with each other. For example, in 
making a mortgage by conditional sale, it is a common 
custom to make an absolute sale of the property, and at the 
same time to execute an ikramama declaring the sale, to be 
only conditional and made in fact by way of mortgage. 
A reference in each of these deeds to the existence and 
purport of the other, will be preventive of fraud and a 
protect ion to all parties (i). 

If the ikrarnama is' substantially part of the original 
arrangement, the fact that it* is dated two days after the 


( f) For pr<’f‘<*iIonts of mortgage 
dooctii of differ* at kinds, ^ • Appen¬ 
dix. 

{(f) As' the description of 
purely,* .the provisions of see. 21 
of the Registration Act III of 


187/, most bo kept in view. 

(J*j fb r). A. 18cj«2« 54. Sue ls">4. 
nil, 618: 1 Agra F. U. 68 (68) : 

18 W. R. 62. 

(t) 8 N. W. P. 664 : 10 N. W, 
r. '223 : 4 Sol. Rep. 174. 
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incipal deed which purports to be one of absolute con¬ 
veyance, does not prevent the transaction being one of 
mortgage only [j ) . And three deeds all executed on differ¬ 
ent dates, v/r.y a lease of the 10th of May, a mortgage 
deed of the 5th of June, and an ikrarnama of the 29th of 
August, have been held together to make up one mortgage 
transaction (£). 

A mortgage deed was executed in the ordinary form. 
Tvvo days afterwards the mortgagees executed an ikrar¬ 
nama in which they undertook to pay Rupees 110 to the 
mortgagor as subsistence money. The latter instrument 
did not mention, and was not mentioned in, the former. 
The mortgagees subsequently transferred their rights under 
the first deed to third parties. It was held that these 
assignees were not liable to pay the subsistence money. 
“ There is nothing whatever to connect the subsequent 
engagement with the mortgage deed, nor can any privity 
of contract between the mortgagor and the parties to whom 
the mortgage was afterwards transferred by deed, be infer¬ 
red from the evidence or circumstances of the case” (/). 

It used to be held that the terms of a written deed 
might he varied or modified by a verbal agreement, and 
that a deed which on the face of it was one of absolute 
sale, might by a verbal agreement be converted into one of 


mortgage (//i ). 

More recently it was held that parol evidence was not 
admissible to vary or alter a written contract, in cases 
where there was no fraud or mistake, and in which the 
parties intended to express in writing that which their 
words imported. Therefore where there was a written bill 
of sale, absolute on the face of it, a contemporaneous verbal 
agreement that thfc transaction should be one of mortgage 
only, was not admissible in evidence (&). But a prior 


O') 2 Hay, 25G, W. It. Sp. 79. S. D. A. 1850, p. 362; 1861, v. 1, p. 

(k) fihuh Mukhin: Lull v. Baboo 189: 1 Hav, 326: 8 N. W. P. 173. 

tirtekisht Sin</. 12 Moore 157. (;/) 5 W. It. G8 (F. B.), and 

(/) 11 N. W. P. 0. 76 (F. B.). 8 uo ulao 0 W. It. Ill: 

(m) H. D. A. 1868, p. 741. Sl 2 Agra, 1«3. 
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written contract might be varied by a subsequent verbal 
one, in cases in which the law did not require the contract 
to be in writing (o). And parol evidence was admissible 
to explain the acts of the parties (p). 

When the deed of sale stated that the purchase money 
“ was paid and it was necessary to give possession to the 
purchaser/'—but possession was not given, and the seller 
remained quietly in possession for two years, it was held 
that the sale had never been completed, and that it was 
open to the plaintiff to show that this was so and that the 
money was not paid (^). 

The present Jaw on this subject is to be found in the 
Indian Evidence Act I of 1872, which provides (r) that 
when the terms of any contract, grant, or disposition of 
property, which has been reduced to the form of a document, 
have been proved (<?), no evidence of any oral agreement or 
statement shall be admitted as between the parties to such 
instrument or their representatives in interest for the pur- 
poseof contradicting, varying, adding to, or subtracting from, 
its terms. But any fact may he proved which could 
invalidate the document, or which could entitle any 
person to any decree or order relating thereto; such as 
fraud, intimidation, illegality, want of due execution, want, 
of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or law {i)> And the 
existence of any separate oral agreement as to any matter 
on which a document is silent and which is not inconsistent 
with its terms,—or the existence of any separate oral agree- . 
ment constituting a condition precedent to the attaching 
\ obligation under the contract^ grant ot disposition of 
property,—-may be proved (v). So also may the existence 
of any distinct subsequent oral agreement to rescind or 

(o) 5 W. R. (F. B.) 68 . (s) As to how a contract &n. 

(;j) lb. pp. 71, 72. reduced to writing is to be proved, 

(<?) 7 W. R. 408. Seo 8 W. R. see soc. 91. 

339 . (/) Sec. 02, Proviso 1 . 

(r) Sec. 02 . ( u) lb . Provisos 2 and 3. 

8 
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modify any contract, grant or disposition of property 
except in cases in which the contract, &e. is by law required 
to be in writing*, or has been registered according to law (v). 
And any usage or custom, by which incidents not express¬ 
ly mentioned in any contract are usually annexed to con¬ 
tracts of that description, may be proved, if not repugnant 
to or inconsistent with the express terms of the contract (w). 

Contracts arc to 1x3 dealt with and deeds construed ac¬ 
cording to the real intention of the contracting parties dis¬ 
closed by the transaction (.r). It is therefore not necessary 
that a mortgage should be called a mortgage by name, or 
that the class to which it belongs should be expressly stated. 
An agreement that tc until the amount of the bond shall 
be paid, the debtor will not transfer certain property by 
sale, mortgage; or gift,” lias been held to l>e a simple 
mortgage of the property mentioned. So, a money bond 
containing a stipulation that until the money was re-paid, 
the debtor would not alienate his rights as zemindar in any 
other quarter, was held to he a bond in the nature of a 
simple mortgage (//), 

But all depends upon the terras of the contract between 
the parties and its being clear that the intention was to 
create a mortgage. And probably a bond for the payment 
of money with a simple covenant not to alienate certain 
lands until payment , would not l>e deemed to constitute a 
mortsrasro unless there were something in the document to 
show that the intention was to pledge the lands by way of 
seeurity. 

This question was much discussed in a case (^) in which 
the majority of a Full Bench Court were of opinion 
that the language used in the deed which was the subject 
of suit shewed that it was the intention of the parties that 


(v) lb. Proviso 4. 

(w) 1b . Proviso 5. 

(.r) 8«'0 tho ease of Jlunoomnn- 
porsad Ihtidai/-, 0 Mooro H93 (4 11). 
(y) 5 B. L B, 264 (F. B.) : 7 


3vT. W. P. 124 : 8 N. W. P. G60 : 
7 W.Ii. 309 : 2 Agra, 124. 

(«) 6 B. L. R. 264 (F. B.). and 
soo tho various cases thcro quoted. 
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the lands mentioned should be a security for the debt,— 
and that if the intention could be collected from the instru¬ 
ment, the form of expression was not material (a) . 

And so long as the nature of a transaction is substantially 
such as to stamp it as belonging* to a* particular class of 
mortgage, the mere calling it by a different name will not 
transfer it to another class. Thus, where there was an 
absolute sale, but the purchaser gave an ikrarnama with 
a condition that if the vendor re-paid the purchase money 
and interest by a fixed day, the purchaser would re-con vey 
the estate to him, it was contended that this was a re¬ 
deemable sale only, and not a mortgage by conditional sale, 
nor governed by the rules applicable to such mortgages. 
But the Court held, that “ redeemable sales," and “ mort¬ 
gages by conditional sale," were in their nature identical, 
and merely different modes of expressing the same thing, 
and that therefore a redeemable sale copld be foreclosed 
only in the same manner as a mortgage by conditional ( 
sale (b). 

A mortgage in the common English form, has been held 
to fall within the operation of Reg. XVII of 1800 : and 
notice of foreclosure must be given, and the year of grace. 
Such a mortgage “ is in all respects parallel with the 
mortgage common in this country which is effected by 
means of a bill of absolute sale together with a contemp¬ 
oraneous ikrar for re-conveyance : and mortgages of this 
sort have always been treated as subject to the Regula¬ 
tion" (c). 

So, zur-i-peshgee leases are treated in all respects as 
usufructuary mortgages (d), when they contain a proviso 
either express or manifestly implied, for redemption. But 
when the mortgage is by way of lease, it is desirable that 

(fl) lb. p. 272. ~ («*) Supra, Chap. II. »S. 1 ). 

(b) 8 N. W. P. 564. Seo I Scl. A. 1857, p. 1232: 1 S 5 :\ p. 977 . 
Bep. 174 : Madhabmods Mister v. 2 Hay, 150 : 6 \V. R. 9 ; 20 \V. 
Kripnmoycc Debea, 14 Moore 448. R. 178. 

(c) 5 B. L. B. 389 (303), 
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the deed should declare expressly that the lease is in fact 
given as a mortgage security : and there should be a con¬ 
dition that if the advance is not i*e-paid when the lease 
expires, the mortgagee shall be entitled to hold on, until 
his claim is satisfied. W here there was no such condi¬ 
tion, but on the contrary it was stipulated that if at 
the expiration of the term for which the lease was g’ranted, 
the lessor failed to pay down at one time the whole amount 


of the advance made, the lessee should be at liberty to take 
such steps as might be deemed proper to recover the 
amount from the lessor,—it was held that the absence of a 
proviso that the lease should continue until re-payment, 
more especially when the deed contained a condition that 
the amount might be recovered from the mortgagor, dis¬ 
tinguished and removed the case from the ordinary category 
of leases held to be usufructuary mortgages (e ). So the 
simple advance of 500 Rupees in consideration of receiving 
a lease for twelve years was held not to be a mortgage 
•transaction, in the absence of any appearance of intention 
that it should be taken as such (■/). In another case a 
lease for twenty years was granted, which provided that 
on the expiry of the twenty years the land should bo 
made over to the lessor, and that the lessee alone should 
benefit by any improvement of the property or increase 
in the rents, and should bear any loss of rents or decrease 
in their amount. The id (//) : “ The deed In:fore 

us is in fact an absolute sale of a lease for a fixed period, 
to which the rules common to mortgage transactions cannot 
be applied, as the extinction of the original debt is not 
solely dependent on the feceipt of adequate profits, but on 
profits whatever they way he during the continuance of the 
lease. Should they fail, the debt is neither realisable from, 
nor secured by, any other resources : this is no device, but 
a substantial risk entitling the lender to any benefit from 
the bargain.” 


(*} 8 N. W. P. 356. 25 W. It. 10. 

(/) S. I). A. 1855, p. 481. Sen (^) S. J). A. 1857, p. 1232. 
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Lands were conditionally purchased by A, who paid 
down a certain sum of money and agreed to pay a further 
sum seven years afterwards : upon making the latter pay¬ 
ment, A was to be put in possession, and the borrowers 
were within ten years from that date to j)ay off the whole 
loan and redeem their lands. A never advanced more than 
the first sum, and he never got possession. It was held 
that the transaction did not amount to a mortgage, and 
that the money which A advanced was a single debt for 
which there was no lien on the lands (A ). 

A malgnzar of a village in the Central Provinces mort¬ 
gaged it by a deed in which he declared ,—“ if I fail to 
pay the money as stipulated I and my heirs shall without 
objection cause the settlement of the said village to be 
made with you.” It was contended that this amounted to 
a conditional sale. But the Privy Council held that it was 
only a simple mortgage hypothecating the right of the 
party to the village, and that the deed was not meant to 
operate by way of conditional sale. Their Lordships 
remarked that at the time the deed was executed the 
m;dguzar\s right in the village was such that the consent 
of the Revenue officers would have been required in order 
to carry out such a stipulation : but that supposing the mal- 
guzar had had full proprietary rights “ the instrument would 
not like an ordinary deed of conditional sale, have imported 
in terms a sale of the interest of the party which was to 
become absolute and conclusive upon his failure to pay the 
stipulated sum at a certain date. Such a contract would 
independently of any rule of law to the contrary execute 
itself : and the remedy of the party upon it would, it he 
were out of possession be a suit for possession.'” Again,— 
“ If the security was in the nature of a simple mortgage 
the proper course for the-mortgagee to pursue was to raise 
the amount for which they had obtained a decree by the 
sale of the village, paying the surplus proceeds, if any, to 
the mortgagor” (i ). 


(/,) S. D. A. 1858, p. 1491. L. It 205 (210, 212). 

(*) Gokutdoss v. Kriparam 18 B. 
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borrowed money from B, and by deed (in which no¬ 
thing* was said about interest) agreed that if he did not 
repay the sum borrowed on a day specified he would give 
the lender a putni lease of certain lands, the original sum 
borrowed being deemed the bonus for such lease, —and that 
if A did not grant the putni, then the deed of agreement 
itself should be deemed a putni pottali of those lands. 
A did not pay the money and did not grant a putni lease. 
It was held that the transaction was in no sense a condi¬ 
tional sale, but that B was entitled to possession as on the 
footing of a putni from the date of suit, though the putni 
would be redeemable (j ) . 

From badly drawn instruments it is often difficult to 
discover what the exact nature of the transaction has been. 
This obscurity ought to be avoided, as the whole position 
of the parties may depend upon the class to which the 
mortgage belongs - (A). The Agra Siidder Court once held 
that when a deed is so loosely worded as to admit of more than 
one interpretation, the Courts will construe it in the sense 
most favourable to the mortgagor (/). But it has also been 
decided that if a deed is ambiguous as to the property con¬ 
veyed, it will be read most strongly against the mortgagor 
the conveying party (m). Where the construction to be 
put upon the contract is doubtful, the conduct of the parties 
may be looked to as shewing in what manner they understood 
ihe terms of the agreement (n ). 

In mortgages of an usufructuary nature, it should be 
stated clearly whether the profits are to be taken in lieu of 
interest only, or whether they are in lieu of both principal 
and interest: because in the latter case the pledger is 
not personally liable (except under particular circumstances), 
and the mortgagee must look to the land alone for payment 
of his debt and the interest thereon ( 0 ). The personal 

(j) 19 W. R. 274. (if) 2 Agra, 160. 

(*) 8 N. W. p. 350, 370, 447. ( 0 ) 3 N. W. P. 211: 1 Sel. 

(/) 5 N. W. P.113. Hop. 121. Sco S. J). A. 1807. 

(m) 18 W. R. «3. p. 1232 : 20 W. R. 178. 
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liability of the mortgagor in a usufructuary mortgage 
depends wholly on the terms of the contract (p). If 
the intention was to charge the land with the interest alone,, 
the mortgagee has only the personal security of the mort¬ 


gagor for the principal (q ) . 

A plaintiff objected to the allowance of interest at a rate 
in excess of the usufruct, and the Court held the objection 
to be good, saying : “ when it is manifest that the usufruct 
does not amoirnt to simple interest at a legal rate, and there 
is no rate of interest stipulated for, the presumption is that 
the usufruct was deemed by the mortgagee sufficient inter¬ 
est for his money debt, and that the mortgagor is not 
bound to pay a further sum to make up any particular rate; 
the law is satisfied if no more than legal interest is received, 
and the Court has nothing to do with the accounts if less 
than that amount has been taken. In the present case, as 
no rate of interest was stipulated for, and the usufruct does 
not exceed a legal rate, the mortgagee must be considered 
as having agreed to take that and rest satisfied with the 
security the land afforded for regular payment. We there¬ 
fore modify the Judge's decree, by declaring plaintiff en¬ 
titled to recover possession when able to pay up the amount 
of the principal of his debt, defendant retaining the land as 
security for interest till such debt is paid" (r ). 

The parties may make any conditions or covenants they 
please, so long as these are not in themselves illegal (^), as 
—that the mortgagee in possession shall pay the mortgagor 
a certain allowance or rent (t) : that the loan shall he re¬ 
paid by instalments, and that in default of payment of any 
one instalment, the mortgagee shall he entitled to foreclose 
for the balance then due (u) : that no payment made by 
the debtor shall be allowed, unless it is duly endorsed on the 
deed (although the Courts will notwithstanding such a con- 


(p) 6 W. K. 283. 

(q) Marf*h. 200. 

(r) S. D. A. I860, v. 2 p. 223. 


00 7 N. W. T. 307. 

(/) S. P. A. 1852, p. 577. 
(u) 7 N. W. P. 322. 
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, admit proof of payment of a sum not so endorsed) 
(*') : that after payment of Government revenue and village 
expenses, the mortgagor shall pay to the mortgagee the 
entire surplus collections and also all that may be derived 
fiom alluvion, and that if in the month of Jeyt in any year 
the whole surplus is not paid to the mortgagee, he shall he 
euihl. d to enter into possession (*>) ; that if any ground 
shall be lost from the encroachment of a river bordering on 
the estate, the mortgagor shall make good the loss, and if 
any thing is gained from the same river, the mortgagee 
shall make an allowance for it (,r) : that a third party 
named, as well as the mortgagor, shall have the right of 
redeeming (y) : that the mortgagor shall make good the 
balances of rent unpaid by cultivators (z) : that- the mort¬ 
gagor shall not alienate or mortgage his interest until the 

debt is paid off with interest ( a ) : that the mortgagor, not 
« retaining possession, shall pay the Government revenue,— 

and any other such agreements. 

The property intended to be mortgaged should be de- 
seri’ *• ihat it may be readily ed and identified, 

and so as to meet the requirements of the Registration 
Ad (L) . In a ease before the Bombay Courts, it appears that 
in the document by which a certain village was mortgaged 
its boundaries were not given, it being described merely by 
name. Subsequently by reason of some proceedings of the 
Survey oificers the size of the village was much increased. 
It wae held that the mortgagee was circairustanoes 

entitled to the benefit of this increase (<•). 

- 1 ' ' hot WOt . :n a fut u i 

whatever property I may hereafter acquire/' or words which 
are general and do not refer to any specific property, will 

(~) 7 N. W. P. 482: 8 N. W. 
P. 70. 

(a) G N. W. P. 30 : 7 1ST. W. P. 
614: ct pa»*hn. 

( A ) Atrt, HI of 1877, aoew. 21, 22. 
(v) IJ Hum. 32. 


(r) 8. D. A. 18-53, p. 544 : 8 W. 
R. 316. I I. Jj. P. Bom. 45. 

(ip) 8 N. \V. r. 70. 

(x) S. D. A. 1852, p. 028. Hoo 11 
Bom. 32. 

(jy) 3 N. W. 1\ 187. 
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not give any lien to the mortgagee, as against an intermed¬ 
iate bond fide purchaser. Where there was a mortgage of 
certain villages named, and in the concluding part of the 
deed, authority was given to the mortgagee, on default 
of payment by the mortgagor, to sell the villages pledged, 
as well as " any other existing property and whatever may 
hereafter be acquired,” a village acquired by the mortgagor 
after the execution of the deed, was held not to be included 
in the mortgage so as to defeat the claim of a purchaser at 
public auction in execution of a decree. The Court said 
that independently of the fact- that the mortgagor was not 
possessed of the village at the date of the deed, the words 
were to be treated as mere surplusage, because without 
them all his property was equally liable to make good the 
mortgagee's claim should the pledged estate prove insuffici¬ 
ent (r/). Tn another case it was decided that an agreement 
by a debtor to discharge a debt by instalments and " not to 
alienate any part of liis property/' —the property not being 
specified, —" until the debt had been paid/' did not operate 
its a mortgage, or vitiate the title of a bond fide purchaser 
from the debtor. But it was declared to be doubtful whe¬ 
ther, after the debtor has committed a breach of his agree¬ 
ment, "the creditor is any longer bound to act on the for¬ 
bearance stipulated for bv the kistbundec , and may not at 
Oitne demand payment in full of the debt due to him" (<?), 

A power of sale in a mortgage deed,—an authority to 
the mortgagee, on default being made by the mortgagor, to 
sell the mortgaged property and so repay himself without 
applying to the Court—cannot he safely acted upon. A 
mortgage deed gave the mortgagee* a power of sale over 
the estate, in ruse default should hr made in payment- of 
the mortgage money on a «lav named ; the mortgagee . old 
under the power : and the purelmxer brought a suit against 
the mortgagor to obtain possession of thr land soft) to 

(d) 7 N. W. V. 265. 6 B. L. K. 264 (F. B.) 

( f ) S. B. A. 1655, 

9 
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him. The Court refused to recognise the validity of such 
a power, or to give any assistance in carrying it into 
effect, saying ( f ), “ Such a condition might he perfectly 
consistent with the laws of a great commercial country 
affording every facility to the capitalist lender, hut, at 
the same time, he quite inconsistent with the laws of 
a country deriving the great bulk of its revenue from 
the land, and as a recompense for the stringency of the 
rules under which it is compelled to collect its revenue 
in order to carry on the Government (sale of the estate 
being the penalty of default), affording every possible pro¬ 
tection, in his private transactions, to the land-holding bor¬ 
rower. The regulations will be searched in vain, for any 
express enactment prohibiting the sale of a mortgaged 
estate under a power of sale. But such a power is repug¬ 
nant to the principles of the regulations enacted by Gov¬ 
ernment for regulating the transfer of immoveable pro¬ 
perty in satisfaction of debt in general, and in satisfaction 
of debts on mortgage in particular. The regulations do 
not sanction, in any case, the transfer of immoveable pro¬ 
perty in satisfaction of a debt, without the intervention of 
a public officer, except such transfer he by the direct and 
immediate act of the proprietor him self,” 

Such a power is therefore of no effect, as the law at 
present stands (g). But it may he doubted whether the 
dread of injuslutt to the mortgagor, which is the foundation 
of this rule, is sufficient to outweigh the manifest conveni¬ 
ence and advantage to both parties, which arise from a 
sale unaccompanied by the expense and delay by which 
litigation is at all times attended. Moreover, except where 
there are strong reasons for it, interference with arrangements 
fairly made between individuals is undesirable. There is 
nothing primdfacie inequitable in such a power ; and if in 
fact any great oppression is worked by the mortgagee, or 

(/) 8. D. A. 1847, 354. Jur. 280 (292): 15 B. L. R 28 : 

(g) Soo Loucett v. Wise 2 Ind. 8 Bom. a. j. 142. 
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the land is sold for an evidently unfair price, the mortgagor 
still has his remedy through the Courts. 

In England also, it was once doubted whether such 
powers should be upheld, and for a time the inclination and 
the decisions of the Courts were against them. But for a 
very long period, they have been uniformly supported and 
given effect to. A power of sale on default is given to the 
mortgagee in almost eveiy English mortgage deed : and 
such powers are constantly acted upon, without any general 
complaint being heard of the evil effects produced thereby. 
Oil the contrary, they are found in practice to he very use¬ 
ful, and to he the moans of avoiding much expense and 
delay: while in the event of any abuse of the privilege 
they confer, the mortgagor has no difficulty in obtaining 
relief from the Courts. The observations of a well-known 
writer on the subject of English mortgages, arc very much 
to the point (Ji) : “ Doubts were formerly entertained of the 
validity of an exorcise of these powers of sale, without the 
concurrence of the mortgagor, or the sanction of a Court of 
equity, but they were groundless : a slight consideration 
will shew that they are not within any of the mischiefs in¬ 
tended to be guarded against by the Courts of equity, for 
they give nothing to the creditor beyond his principal, in¬ 
terest, and costs : they bestow on him no collateral or ult¬ 
erior advantage; and they only enable him with prompti¬ 
tude to obtain payment of his mortgage debt.” 

So universal has the use of these powers become under 
the English law, that now even if no power of sale he ex¬ 
pressly given by the mortgage deed, the mortgagee has a 
statutory power of sale. By Stat. 23 and 24 Me. c. 145 
(/) unless the power be d by express declaration, 

in the security, and subject to any variations or limitations 
contained in it, mortgaged real and leasehold estates may 
be sold by the mortgagee in the manner and under circum¬ 
stances similar to those under which an ordinary power of 


(A) Cooto, p. 124. Law of Mortgage, 3rd Ed. p. 498. 

(?) Secs. 11—1G. Sec Fisher's 


of ' ND,A 
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snle vested in the mortgagee by the mortgage deed may be 
exercised. And to a similar effect are the provisions of 
Act XXVIII of 1866 (j ) : but this Act extends only to 
mortgages to which English law is applicable (£). 

Since the passing of Act XXVIII of 1855 (for the repeal 
of the usury laws) (l), interest may be contracted for at 
any rate on which the parties choose to agree. But no 
agreement to pay interest at a rate higher than twelve per 
cent, per annum can be enforced if it was entered into prior to 
that Act: such, an agreement cannot be enforced, as regards 
interest, even to the extent of the legal interest: while, 
if the attempt to secure more than twelve per cent, has 
boon made in such a manner as the Court considers to 
be “ elusive" of the law, a suit brought on the contract 
will be dismissed with costs, and neither principal nor 
interest can be recovered. 

The second and third sections of Regulation 1793 provide 
for the rates of interest to be decreed where the cause of 
action arose before the 28th of March, 1780, and where it 
arose between that date and the 1st of January, 1793. Sec¬ 
tion 4 enacts that where the cause of action arose on or 
after the latter date, the Courts are not to decree any inter¬ 
est above the rate of twelve per cent, per annum : and 
Section 5, that if in any of the cases specified in the preced¬ 
ing sections, a lower rate of interest than any of the rates 
therein authorised to be awarded shall have been stipulated 
between the parties, no higher rate of interest than the rate 
so si ipulated is to bo decreed. Sections 6 and 7 provide 
that accumulated interest in excess of the principal shall not 
be allowed, nor compound interest, except in the cases speci¬ 
fied. By Section 8 it is enacted that “ the Courts are not 
to decree any interest whatever, in any ease where the bond 
or instrument given for the security and evidence of the 
debt, shall have been granted on or subsequent to the 28th 

(/) This Act CXITHC into force on 
tho 19th of September, 1855. 


U ) Soc. 6. 
(A) Stc. 45. 
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of Marcli 1780 and shall specify a higher rate of interest 
than is authorized by this Regulation to have been given 
and received subsequent to that (Late and Section 9 
adds “ nor to decree any interest whatsoever in favor of 
the plaintiff in any case when the cause of action shall 
have arisen on or subsequent to the 28tli of March 1780, 
when a greater interest than is authorized by this Regu¬ 
lation shall have been received or stipulated to be received, 
if it be proved that any attempt has been made to elude 
the rules prescribed in it, by any deduction from the loan, 
or by any dc\ice or means whatever, nor to give any 
other judgment but for dismission of the suit, with costs to 
be paid by the plaintiff/" The 10th Section of the Regu¬ 
lation provides that in all mortgages made on or after the 
28t,h of March, 1780, whether usufructuary or not, the mort¬ 
gagee shall not be entitled to recover more than twelve per 
cent, altogether: and that all such mortgages are to be 
considered as virtually and in effect cancelled and redeemed 
wherever the principal with the simple interest upon it (not 
exceeding twelve per cent.) have been realized from the 
usufruct or otherwise liquidated by the mortgagor. 

In the ease of Shah MuMuk hall v. Bahuo Sree Khtke» 
Sing (m) which was before the Privy Council in 1808, those 
sections were much discussed. The suit was brought for a 
declaration that three several instruments together formed 
one mortgage transaction : to establish the plaintiffs’ right 
to redeem : to cancel the instruments : and to obtain posses¬ 
sion of the lands and payment of a small estimated surplus. 
Iu the course of the suit the further questions were raised 
at what rate of interest, whether at nine per cent, (the 
rate fixed by the mortgage deed, one of the three instruments 
which, as the Court bold, formed one transaction) or at a 
higher rate (provided b\ all the deeds road as one)the 
plaintiffs were entitled to redeem: whether the loan was 
at usurious interest : and whether the several instruments 
were a device or means within sec. 0 of Reg. XV of 1708 


(//») 12 Moore 157. 
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to conceal usury and to evade the law. The Sudder Court 
held (n) that the three instruments formed one mortgage 
security, and were a device to conceal usury : that the con¬ 
tract was usurious : hut that, as the plaint was for redemp¬ 
tion, the mortgage was redeemable on payment of the prin¬ 
cipal and nine per cent., the interest expressed to be payable 
in the mortgage deed. The Privy Council, while agree¬ 
ing that the several transactions formed one mortgage and 
were a device to evade the usury laws within the meaning 
of section 9, inasmuch as though the only rate of interest 
expressed in the actual mortgage deed was nine per cent., 
the general result of the several transactions was to give the 
mortgagee fourteen per cent., were of opinion that the mort¬ 
gagor, if allowed to redeem, must he charged with interest at 
twelve per cent. They held that though the mortgagee if 
he had come into Court as plaintiff could not have enforced 
his claim,—still the mortgagor, as he sued to redeem stating 
what the real terms of the ageement were, could not both 
“ approbate and reprobate” the transaction. “ The present 
suit is one for redemption, not for declaring a forfeiture, 
and must he decided according to the rules applicable to the 
former suit. If the transaction were simply void and no 
estate at all passed, it is obvious that the remedy to recover 
the land would he a possessory suit against which limitation 
would run from the moment of entry. It cannot he treated 
as a voidable or redeemable estate between mortgagor and 
mortgagee for one purpose, viz. to escape the limitation 
law, and as a void estate for another. If the estate in the 
lands created by the lease can he determined before the 
expiration of the twenty years, that can only he effected by 
coming to the Court for equitable relief aud submitting to 
the usual terms in which such relief is granted. What 
then are those terms ? The Court will not, in the interests 
of justice, permit inconsistency and untruth of statement, 
will not permit a plaintiff to say 4 1 promised to give 
the defendant fourteen per cent, on his loan to me/ and seek 


(«;, S. V A. 1862, p. G78. 
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relief on that allegation : and permit him also the next 
instant to say, ‘ The contract is expressed for nine per cent, 
and I will tie my opponent down to that term : this lower 
rate must be deemed to have been stipulated and so to form 
the measure of his right to interest/ The reply to this will 
be : c You have told us what the real bargain was, and on 
this statement have made your application for relief, which 
you can obtain only on equitable grounds. Their Lord- 
ships find in the Regulations no positive law forbidding the 
application of these principles of justice to the case. The 
10th section rather leads to the contrary conclusion, viz. 
that in a case circumstanced like the present, the mortgagee 
may retain his pledge until he has received out of it his 
debt with interest at twelve per cent/" (o). 

Where, however, the mortgagee comes into Court- to en¬ 
force a claim based on an agreement falling within «he 
terms of Section 9, his suit will be dismissed. Ilius in the 
case of Wise v. Juggobundkoo Bose (jj) the Privy Council 
held that a certain bond, a lease, and an under-lease formed 
one entire transffcotion which was usurious and elusive, and 
fell under Section 9 of Reg. XV of 1793 : and the suit to 
enforce the bond was consequently dismissed. Their Lord- 
ships say,— ff then there comes (in Section 9) this, f is not to 
give any other judgment but for the dismission of the 
suit": and we cannot conceive that that means anything 
but the dismission of the suit so far as it has relation to 
that usurious contract, though of course it would be different* 
if there was one count on one transaction and another 
count upon another and a totally different transaction. 

Ia a case of bye-bil-wufa, the mortgagee having exacted 
illegal interest by deduction from the principal, his suit to 
have the sale made absolute was dismissed with^ costs, 
under section 9 (q). So, where there was a mortgage by 
conditional sale on an actual advance, and at the same. 


4 Moore 210. 

(q) 6 Sel. Eop. 8, 79. 


(o) 12 Mooru 18/5, et seq> 

(p) 12 Moore 477 (494). See 
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time, the mortgagor transferred absolutely to the mortgagee 
certain other land, without any consideration, but under 
pretence of the transfer being in payment of charges for 
preparing deeds, &c. (r). 

A deed in which sums which had not then been paid, 
were stated to have been received, and an engagement 
was entered into to pay interest on them from the date of 
the deed, that is, for a time before payment of them, was 
held to be usurious and “ elusive,” and a suit founded on it 
was dismissed with costs (s ). 

In a suit to obtain possession of certain premises, under 
a deed of bye-bil-wufa, where the mortgage had been fore¬ 
closed and the sale had become absolute,—it appearing that 
twelve per cent, per annum was the rate of interest stipulated 
for in the deed, and that the mortgagor had granted 
a separate bond in which he undertook to pay one per cent, 
additional,—the transaction was held to be elusive of the 
law, and the suit was dismissed with costs (/!). 

It is not a fair interpretation of Section 9 of Regulation 
XV of 1793, to bring within its terms every contract the 
ultimate effect of which is to secure to the lender more 
than the legal interest of twelve per cent, upon money lent 
by him. A contract is not within the terms of that law, 
whatever its ultimate effect may be, provided it be on the 
fate of it a fair and open transaction, and one in which the 
borrower takes the chances of the market price of an article 
at a particular period (*/). 

Lands were sold on payment of rupees 4,401, the vendee 
covenanting by a separate deed not to take possession until 
the lapse of a year and four months, at the end of which 
mne the vendor might re-purchase on paying rupees 5,801, 
—otherwise the sale to be absolute. The vendor did not 

(>) 5 Sel. Itep. 346. (u) 8. D. A. 1857, p. 183. See 

(*) 8. D. A. 1852, p. 516. Seo S. D. A. 1857, pp. 118, 189 : 1858, 
S. D. A. 1853, p. 268. pp. 457, 913, 961. But see also 

(/) 4 Sel. Rep. 10. See 8 N. S. D. A. 1855, p. 452. 

W. P. 411. 
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repurchase, and the lender sued for possession as on an 
absolute purchase. But the transaction was held to be a 
bye-bil-wufa with a stipulation for the payment of illegal 
interest, and to be evasive of the law. Under the special 
circumstances of the case, however, the principal was not 
declared forfeited, but only the interest (v ). 

It must be clear that there was a design to evade the 
law : otherwise the penalty of dismissal with costs (involv¬ 
ing tire loss of the principal as well as the interest) cannot 
be imposed (w ). 

If in drawing up a bond payable by instalments, the 
interest accruing during the currency of the bond is provid¬ 
ed for by adding a certain sum to the original debt and 
taking' a bond for the whole sum, this is not an infraction 
of the usury laws, so long as the additional sum stipulated 
for as interest, does not exceed the limit prescribed by 
law (a?). 

A mortgagee, who was a Maliomedan and wished to 
avoid the appearance of taking interest, actually advanced 
only rupees 1,300. But consolidating the legal interest of 
that sum for five years (rupees 781), the period during 
which the mortgage was made redeemable, lie took a mort¬ 
gage bond for the aggregate sum of rupees 2,081. It was 
held that he was entitled to recover the sum actually ad¬ 
vanced, with interest at the rate of twelve per cent, per 
annum, as there was no attempt or intention in fact to get 
more than lega 1 interest (y). 

In an agreement mortgaging land the rents of which 
amounted to about rupees 2,500, it w ; as stipulated that put 
of these rents, the mortgagee should pay himself interest 
at ten per cent., with ten per cent, as expenses of collection, 
and should discharge certain public burdens, devoting the 


(♦’) 2 Sol. Hop. 14G. 

(w) 10 N. W. P. 43. 270. 5 Hoi. 
Rop. 10: 2 Hel. Rap. 140. 9. D. 
A. 1847, p. 459: 1852, p. 1132: 
1853, p. 803 : 1835. p. 330 : 1857, 

3 0 


p. 849. 

(x) 9 N\ W. P. 487. 

(;/) 2 Sol. Rop. 255. Soo S. O, 
A. 1852, p. 577. 
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surplus to the reduction of the principal, — and that if the 
rents fell short of rupees 2,500 a year, the mortgagors 
should make them up to that sum. This was held to be a 
good agreement, and not usurious; and the rents falling 
short of rupees 2,500 a year, the mortgagee recovered the 
deficiency from the mortgagor (z ). 

Under the old law, a condition in a mortgage deed (the 
mortgage being of an usufructuary nature) that the mort¬ 
gagor shall not demand a settlement of accounts when 
redeeming, will be disregarded, and the general rule as to the 
redemption of mortgages of the nature of the one in suit, will 
be acted upon (a) . And in like manner, an agreement that 
the mortgagor shall have no right to claim an account of the 
proceeds of the estate during the occupancy of the mort¬ 
gagee, cannot (and no similar special condition between 
the parties can) bar the operation of the law by which the 
lender "is to account to the borrower for the proceeds 
during his possession” (£). 

In the case of llunoomanpenacl Panday (c) to which 
there has been occasion to refer so frequently, the mortgagee 
was put in possession under a lease at a fixed rent, and 
claimed not to be liable to account for the sums received 
by him; but the Privy Council ruled that the lease was 
merely pail of the mortgage security and was intended to 
create not a distinct estate, but only a security for the 
mortgage money. " As it was not m prin¬ 

cipal should be risked, it was virtually a provision to ex¬ 
clude an account of the rents and profits, and the decree 
of the Sudder Dewanny Adawlut, directing an account of 
the actual rents and profits, therefore proceeds on the right 
principle and is in accordance with the true nature of the 
security and the spirit of the Regulations and their 
Lordships added that, under the Regulations, unless the 
principal is meant to be risked, and is put in risk, the estate 

to S - P- A. 1348, p. 872. W. P. 45G. 1 Sol. Rop. 119. 

(a) 7 N. W. P. 307. (<?) 6 Moore 893. Seo S. D. A, 

to S * A. 1851, p. 632 : 5 N. 1849, p. 134 : 1857, p. 1232. 
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created as part of a mortgage security, whatever be its 
form or duration, can be received only as a security for the 
mortgage debt, and must be restored when the debt, inter¬ 
est, and costs are satisfied by receipts. 

Jn contracts made after Act XXVIII of 1855 came into 
force (if) conditions that the mortgagee shall not be called 
on to account are legal. Section 2 of that Act provides 
lhat in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the Court at 
the rate (if any) agreed upon by the parties; and if no rate 
shall have been agreed upon, at such rate as the Court shall 
deem reasonable. By Section 4, a mortgage or other con¬ 
tract for the loan of money by which it is agreed that the 
use or usufruct of any property shall he allowed in lien of in¬ 
terest, shall be binding upon the parties. And by Section U, 
in adjusting accounts between a mortgagor and mortgagee 
(under a mortgage made subsequent to the 19th of Septem¬ 
ber 1855) interest shall be calculated at the rate contracted 
for, or if no rat* has been stipulated, and interest is payable 
under the contract, then at such rate as the Court deems 
reasonable. 

It is not uncommon to find a condition that he 
rate of interest shall he increased on default being made in 
regular payment, or the like. In such cases, the question 
arises whether the interest at the higher rate is to be treated 
as liquidated damages, i. e . as a sum to he paid in any event 
by the person making default,—or merely as a penalty. 

The Act of 1855 does not affect the quest ion of penally 
or no penalty, and does not prevent tho Courts from 
deciding whether the condition was or was not intended 
merely as a penalty ( e ). The question does not turn 
upon any particular word that may l»e used. The parties 
to an instrument cannot change the facts by using a 
particular name. And whether the sum agreed to be 
paid is to be treated as a penalty or as liquidated damages 

(0 10 W.B. 271, 11 B. L. fi. 136. 
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a question o£ law to be decided by the Court on a 
consideration of the whole instrument in each case. The 
mere use of the term “ penalty," or the term “ liquid¬ 
ated damages,” or the term “ interest,” does not determine 
the intention. But like any other question of construction, 
the intention is to be determined from the whole instrum¬ 
ent (/). 

Where there was a mortgage, the principal debt to be 
repaid in three years, and interest to be paid at the rate of 
eight annas per cent, per mensem (six per cent, per annum), 
and the mortgagor agreed, “ should I fail to pay the prin¬ 
cipal and interest as agreed upon I shall pay interest at four 
per cent, per month (forty-eight per cent, per annum) from 
the date of this bond to that of liquidation/'—on default 
being made at the end of the three years, it was held that the 
agreement for interest at the higher rate, was in the nature 
of a penalty and not liquidated damages. And the Court 
gave the mortgagee a decree for interest at the rate of 
twelve por cent, only, from the date of the mortgage (y). 

hut all turns on the circumstances of each particular 
case. Thus where a bond stipulated for a higher rate of 
interest in the event of default in payment,—providing not 
an unvarying lump sum but a sum increasing with the 
term during which the lender was kept out of his money— 
this was under the circumstances held not to be a penalty, 
being an appropriate measure of the compensation to be 
paid to the lender for being deprived of his money (/i). 

In another ease, A borrowed Rs. 20,000 and agreed that, 
by way of security for the repayment of it with interest at 
eight* en per cent., he would give an ijara of certain property, 
and that if h - failed to give the ijara he would repay the 
amount borrowed with interest at the rate of seventy-five per 
cent. A failed to grant the ijara, and was sued by the moi t - 
gagee. And the Court held that the seventy-five per cent. 

(/) lb. p&r Pontifux, /. It. 474 : 4 B. L. It. ap. 02. 

(.y) 10 W. R. 271, 11 B. L. It. (h) 22 W. R. 223. 

Uo. So 20 W. R. 257: 22 VV. 
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was not intended as a penalty merely, but as an estimate of 
damages for the breach of contract. “ The breach which is 
provided for in this way is a single act, namely, the not 
giving the ijara. The reasons which exist in the cases where 
a sum is agreed to be paid on the non-performance of any one 
of different acts with different consequences to the party who 
is entitled to have them performed, for saying that it is a 
penalty, do not apply to the present ease. We have to see 
what was the intention of the parties independently of any 
such ride of construction. The value of (lie security, the 
advantage which the plaintiff would derive from it, was not 
capable of precise estimation. It was quite natural that 
the parties should agree to an estimate of it. And they 
did so” (/). 

If the terms of a mortgage or other contract are utterly 
unconscionable it may be that the Courts, on equitable prin¬ 
ciples, will not enforce them (j ). 

There are a good many reported cases in which agreements 
to advance funds required for litigation at a high interest, 
on the security of a large share of the ultimate profits 
of the litigation, have Ixen contested on the ground of 
their being unconscionable and against public policy. In 
such eases all depends upon the particular character of 
the transaction. Although the specific English law of main- 
tenance and champerty has not been introduced into India, 
it seems clear upon the authorities that contracts of this char¬ 
acter will under certain ci re urn stai tc< -• he held to he invalid, 
as being against public policy. A fair agreement to suppl y 
fluids to carry on a suit in consideration of having a share of 
the property if recovered, ought not to be regarded as being 
jjcr 8ci opposed to public policy. Cases may be easily suppos¬ 
ed in which it would be in furtherance of right and jus! ice, 
and necessary to resist oppression, that a suitor who had n just 
title to property, and. no me ans o> • opt the property itself, 
should be assisted in this manner. But agreements of this 

(i) 21 W. It. 352 (on appeal 20 \V. It. 317), 12 B. L. It. 451. 
from ft judgment of Markby,*!. in (j) 23 W\ It. 40. 
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nd will be carefully watched : and when found to be ex¬ 
tortionate and unconscionable so as to be inequitable,—or 
to be made not with the bond ficle object of assisting a 
claim believed to be just, and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the 
purpose of gambling in litigation, or of injuring or op- 
preying others by encouraging and abetting unrighteous 
suits, so as to be contrary to public policy,—effect ought 
not be given to them ( 1c ). 

It not unfrequently happens, that one who has lent 
money on mortgage, subsequently makes further advances 
to the mortgagor, it being agreed that the property mort¬ 
gaged shall be charged with the re-payment of these further 
advances (£). In such cases, the land will he considered as 
m or I gaged for the aggregate amount of the original and 
subsequent loans. It is, however, only when it is expressly 
agreed that the subsequent loan shall be a further charge 
upon the land, that it will be treated as such (m ). 

If loans are made by way of further charge, and questions 
as to priority arise, the mortgage will, no doubt, as to each 
particular sum, be considered to bear date* only from the 
time when that sum was charged on the mortgaged lands, 
and will not, as to the subsequent advances, take the date 
of the original mortgage contract (n). But there are very 
f ow reported cases in which such questions of priority have 
been really discussed or decided. 

The further charge ought to be made by a new deed 
applicable only to the sum to be charged : and when the 
original mortgage deed is thrown aside, and a fresh deed 
executed, by which the property is mortgaged for the con¬ 
solidated sum, there is danger of the original mortgage as 


(/.) Soo thn judgment of the R. I. A. 241 (265). 

Privy Council, dated 25th. Novem- (0 7 N. W. P. 34, 248, 607 : 

bor, 1876, in the case of Earn Coomar 8 N. W. P. 112, 692, 726. 

Court doo v. Chunder Co.nlo Mookcrjcc (ffl) 9 N. W. P. 466 . N. "W. 1 • 

(not yot reported). See also Fischer 1860, p. 122. 

v. Kamala Naicker, 8 Moore 170, (») 25 W. Ii. 171. Sec also 18 

and Chcdambara Chetiy^ casv, 1 L. Vv. R. 280, 
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e 11 as the further charge being held to rank only from 
the date of the later deed. Where the question is whether 
the mortgagee's first security was extinguished by his 
taking a second security covering the original debt and 
accumulated interest,—the answer will depend mainly upon 
the intention of the parties. And in one case the Court 
thought the intention was clearly shewn by the original bond 
having remained in the possession of the mortgagee ( 0 ). 

There is a case in which [p) the Lower Court's judgment 
contained the following passage : “ The mortgagor Chujjoo 
Mull (defendant) urges, that the property was in his pos¬ 
session long before plaintiff's mortgage. But all former 
deeds by which he held, are annulled by the last one, under 
which he holds possession at present. If this were not the 
case, there was no use in writing a new deed : as this deed 
is clearly of a subsequent date to that of plaintiff's, it 
follows that plaintiff holds a prior lien on the property.” 
On this the Agra S udder Court remarks : “ The Com! are 
unanimous in recording their dissent from the doctrine pro¬ 
pounded in the foregoing extract. They observe that the 
* former deeds' held by the appellant Chujjoo Mull, are by 
no means c annulled by the last one, under which he holds 
possession at present.' They are, it is true, superseded by 
the latter deed; but up to the time of the latter instrum¬ 
ent's execution, the previous deeds, if genuine, must be 
held to be in full force. The Judge's remark that f if this 
were not the case, there was no use in writing a new deed/ 
is founded on an erroneous view of the case. There was an 
obvious use in the new deed, as it included fresh demands 
of Chujjoo Mull against the subscribing parties for which 
the former deeds provided no security • and the amount 
specified in the new bond, represented the consolidated sum 
clue to the bond-holder up to that date, and rvpledyed the 
property, whiijh had been theretofore hypothecated for a 
smaller sum. Equally unsound is the Judge's declaration 

(o) 23 W. K. 338'. 

(p) 7 N. W. P. 3 4. 800 9 N. 


W. P. 465. 
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' that as this deed is clearly of a subsequent date to the 
plaintiffs, it follows that the plaintiff holds a prior lien on 
the property/ If this doctrine were admitted, a wide door 
would be opened to fraud; a dishonest debtor, simply by 
ante-dating a bond, might invalidate a genuine deed of 
later date. The question for decision in the present ease is, 
not the order of dates in the conflicting deeds, but whether 
the owners of the property in dispute were competent to 
execute the bond which constitutes the plaintiffs cause of 
action, which they clearly were not if the authenticity of 
Chujjoo Mull's deeds of the 8th October 1821, and 17th 
April 1838, be admitted/'—which deeds* or em, 

must apparently have contained a proviso against alienation 
by tbe mortgagor until the debt was paid off. 

A mortgagor having made some payments, the accounts 
between him and the mortgagee were made up, and a fresh 
mortgage deed executed which, after reciting the previous 
mortgage and the payments in respect of it, again mort¬ 
gaged the same property on the same terms as those con¬ 
tained in the original mortgage deed, as a security for the 
unliquidated balance. The original mortgage deed was 
then given up and cancelled. The mortgagor had mort¬ 
gaged the same property to a third party subsequent to the 
date of the original mortgage, but prior to the mortgage 
given as security for the balan- e. The Court considere d 
that this latter mortgage was merely a con tin-nation■ of the 
lirat mortgage, and that the substitution of the hmt deed 
for the first, did not terminate the first mortgage, or give 
priority to the third party to whom the property laid been 
ini ermediately mortgaged ( q ). 

When a person admits having executed a written instrum¬ 
ent which contains a recital that the consideration has 
been received, but seeks to avoid liability by pleading that 
full consideration according to the terms of the contract 
has not boen received by him, the proof of such non-receipt 


[g) S. D. A. 1856, p. 942; 1857, p. 4184. 
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rests upon him, and in the absence of proof he must be 
held to the terms of the document to which he has affixed 
his signature. The written.' instrument is jpriim facie 
evidence that the consideration has been received as recited, 
but it is not conclusive; and this primd facie evidence 
may be rebutted (r). 

Where an instrument has been deliberately executed and 
lias been acted on for many years, every presumption is to 
be made in favor of the statements made in it (?). 

In a case where a recital of payment of consideration 
was made with a fraudulent object/the Court refused to 
allow oral evidence to be given to prove that no considera¬ 
tion had in fact been paid ( C ). 


(>*) Jancmar Pass v. Mahabccr 
Sing 3 L. R. I. A. 1 : Ramtumn 
Sing v. Must. Fran Peary, 13 
Moore 551: Kakepcrsad Tcwarce 
v. Raja Sahib Per Mad Sing, 12 
Moore 314, 2 B. L. R. 1\ C. Ill: 
Choicdry Pcby Per sad v. Chow dry 


Powlut Sing, 3 Mooro 346, 6 W. 
R. P. C. 55 : 4 B. L. R, P. B. 54 : 
7 W. R. p. 441. 

(s) Jancswar Pass's case and 
Kakepcrsad Tewarec's case, ubi 
supra . 

(0 7 W. R. 334. 
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CHAPTER V. 


OF THE REGISTRATION OF DOCUMENTS. 

No particular ceremony is required on the execution of 
au instrument of mortgage : but it is desirable that it 
should be executed in the presence of at least two credible 
witnesses. A deed is not necessarily void simply because 
some of those who are named as parties to it do not sign it. 
In such a case the deed will, so far as circumstances admit, 
le binding on those who execute it, hut it w ill not affect 
those who do not (a). 

Delivery of the document which evidences the transfer 
©f property is not a necessary condition to the perfectness 
of the conveyance; but, generally speaking, delivery evid¬ 
ences the completeness of the transaction, and non-delivery 
will operate very powerfully against the recognition of any 
claim founded upon the deed (£). 

In a case of the sale of land, it has been held that 1 lie right 
of properly passed to the purchaser ou the execution and 
delivery of the document of conveyance, and payment by 
him of part of the purchase money, but that the right 
of poMcssiou remained in the vendor until the residue of 
the purchase money was paid (c ). 

Tt is generally to the advantage of all parties concerned, 
especially of mortgagees, to give as much publicity as pos¬ 
sible to all contracts regarding land : and they ought to be 
brought forward on any occasion on which the rights of 
parties in the pledged land are under discussion,—as for 

M n n. w.p. n. w. p. 304 . 

ip) t N. W. I\ 210 ; ttoo ON. (c) fcs. I). A. 18G0, jp. 110. 
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example, when a settlement is going on. If people will not 
avail themselves of the simple means afforded of giving pub¬ 
licity to these transactions regarding land, they have only 
themselves to blame if the reality of the transactions is 
doubted when they are, after a lengthened interval, for the 
first time declared to have taken place {(!) . 

Registration must be considered with reference to the old 
law and to the new. Under the old law, the registration 
of documents was voluntary. Under the new law it is 
practically compulsory ; and it is impossible for intending 
mortgagees to be too particular or careful as to the regis¬ 
tration of their documents. Their whole security depends 
upon registration, and it ought always to be insisted upon 
and carried out with the utmost strictness and at the earliest 
possible moment. 

The present system of registration may be said to have 
been initiated in 1801. In that year was passed the first of 
the new Registration Acts XVI of 1801, subsequently amen¬ 
ded by IX of lS(i5. The next Act was XX of 1S0G, which 
repealed XVI of 180land IX of 1803 and declared (Sec. 3) 
that u all things duly done under the same Acts or either 
of them .shall he considered as having been done under this 
Act.” Act XX of 180G came into force on the 1st of May- 
1800 : and was iu substance similar to (though differing in 
certain important respects from) the Acts which it repealed. 
Act VIII of 1871 came into force on the 1st of July 
1871. It repealed Act XX of 1800, of which in truth it 
was merely an improved edition with certain alterations 
which it is unnecessary to specify here. 

Act VIII of 1871 has itself been repealed by Act III of 
1877, which is the law now in force and is little more than 
a re enactment of the Act which it repeals. 

Thu registration of all instruments of mortgage, in which 
the property mortgaged is of (ho value of one hundred rupees 


{d) 5 N. W. r. 333: 8 R. W. 218. Sec limjnutth STtuwdn,, n,n>r.. 

p 542 , 601. ft. D. A. 1855, p, dry's easo, 14 Mooro 144 [161]. 
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or upwards, executed on or after the first of January 1805, 
is compulsory. So also is the registration of all instruments 
which acknowledge the receipt or payment of any consid¬ 
eration for a mortgage, —and of leases of immoveable 
property from year to year or for any term exceeding one 
year, or reserving a yearly rent (<?). If the property be 
less than one hundred rupees in value, registration is 
optional (f). Under Act III of 1877, whether the re¬ 
gistration is compulsory or is optional, the instrument 
must be presented to the Registrar for registration within 
four months from the date of execution (^). But if owing 
to urgent necessity or unavoidable accident any document 
executed in British India is not presented for registration 
lill after the expiration of the four months, the Registrar in 
cases where the delay in presentation does not exceed four 
months may direct the document to be accepted for regis¬ 
tration, on payment of a tine not exceeding ten times the 
amount of the proper registration fee (A). But a docu¬ 
ment purporting to have been executed by any of the 
parties to it out of British India, may be registered after 
the usual period, if the registering officer is satisfied that, 
the instrument was so executed, and that it has been present¬ 
ed for registration within four months after its arrival in 
British India (*). And not only must the document onlin- 
avily he presented within four months, but (j ) the persons 
executing the document, or their duly authorised agents 
or representatives, must also appear within the lour months 
before the registering officer. If however, owing to urgent 
necessity or unavoidable accident, all sucli persons <lo not 
appear "within the four mouths, the Registrar—if the delay- 
does not exceed four months,—may direct that on pay menl 
of a fee red exceeding ten times the proper registration fee, 
the document may be registered (/•). 


(.) ActllIofl877, sec. 17. 
(/) Bee. 18. 

(ff) Soc. 23. 

(b) See. 24. 


(t) See. 25. 

(>) So* a. 32, 34. 
(*) lb. 
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When a registration office is closed on the last day of 
the period within which an instrument ought ordinarily to 
be presented for registration, the presentation will be 
deemed within time if made on the day on which the office 
re-opens (/). 

A registered document operates from the time from 
which it would have commenced to operate if no regis¬ 
tration were required or made, and not from the time of 
its registration (?//). 

All documents not testamentary, duly registered and 
relating to any property whether moveable or immoveable, 
take effect against any oral agreement or declaration 
relating to such property, unless where the agreement or 
declaration has been accompanied or followed by delivery 
of possession (/^). 

No document the registration of which is compulsory, 
affects any immoveable property comprised in it, or can be 
received as evidence of any transaction affecting such pro¬ 
perty, miless it has been duly registered (o ). 

Every instrument of mortgage, assignment, reconvey¬ 
ance or relinquishment, and every instrument, which ac¬ 
knowledges the receipt or payment of any consideration on 
account of a mortgage, assignment, reconveyance or relin¬ 
quishment;'—whether the registration of it is compulsory or 
is optional,—shall, if duly registered, take effect as regards 
the property comprised therein against every unregistered 
document relating to the same property, and not being a 
decree or order, whether such unregistered document be of 
the same nature as the registered document or not {p )• 
And in cases where the earlier Acts were in force in the 
place and at the time in and at which the unregistered 
document was executed, "unregistered" means not register¬ 
ed under such Acts,—and where executed after the first of 
July 1871 means not registered under A* t VIII of Js71 or 
the present law (//). 

(/) Soc. 26. 0) See. 18.* - 

[m) Soc. 47. ( p ) Sec. 60. Svo See, in. 

(/>) Soc. 49. (^) Soc. 60. 
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A document must ordinarily be presented for registration 
in tlie office of a Sub-Registrar within whose sub-district 
the whole or some portion of the property to which it 
relates is situate (/*) . 

If a person presenting a document for registration 
desires the appearance of any person (whether an execut¬ 
ant or a witness) whose presence or testimony is neces¬ 
sary for the registration of the document, he can through 
the registering office take means to enforce the appearance 
of such person (.?). And it is usually desirable that if 
there is any delay on the part of executants in completing 
the registration, proceedings to enforce their attendance &e.y 
should be taken promptly, as the position of the person who 
claim - under the document and seeks registration is al ways 
one of great difficulty and risk, to say the least of it, after 
the four months have expired (t). 

The Registrar acts without authority if he registers a 
document which has not been presented for registration 
within the period prescribed by law (u ). It is not a mere 
defect of procedure. And registration can bo insisted on 
only when a document has been presented within the pro¬ 
scribed time and the requirements of the law for the time 
being in force have been complied with on the part of the 
person seeking registration, so as to entitle the document to 
registration (/;). But the acts and formalities which accom¬ 
pany and constitute the act of registration are matters of 
procedure,—and the law declares that nothing done in good 
faith pursuant, to tint Registration Acts by auy registering 
officer, shall be deemed invalid merely by reason of any 
defect in bis appointment or procedure («’), 

Among other particulars which are to be endorsed by the 
Registrar upon every document admitted to regist ration (.<•), 

(r) Act in of 1877, see. 28. And sec 7 W. R. 112, 150. 

(g) Secs. 36-39. ( w ) Act 111 of 1877 > aec * 87, 

(t) Soo 11 B. L. R. 20 . (*) Act III of 1877, sec. 58, cl. o } 

( u ) B'^Purt IV"of Act III of — wki. h ia imiLn to Art VIII I 

1877, and 10 Bom. 98. 1871, sou. 58,«!. 3, and XX of I860, 

(, } ) Act III of 1877, secs. 74, 70 . see. GO, cl. 3. 
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are the following —“ any payment of money or delivery of 
g'oods made in the presence of the registering officer in 
reference to the execution of the document, and any ad¬ 
mission of receipt of consideration in whole or in part made 
in his presence in reference to such execution." And the 
registering officer's certificate indorsed on the document 
is (g) admissible for the purpose of proving not only that 
the document has been didy registered but that the facts 
mentioned in the endorsement ( i . e. as to payment of 
money, acknowledgment of receipt of consideration and the 
like) occurred as therein mentioned. So that if the parties 
choose to avail themselves of the provisions of the law, 
they may at the same time that they register their deeds, 
secure the means of being able to give satisfactory proof of 
the consideration. But admissions of receipt of consider¬ 
ation are not among the particulars which the Registrar 
was directed by Act XVI of 1861, see. 36, to endorse (r). 

Where a complete title as mortgagee was acquired, with 
possession, before the passing of Act XVI of 1864, the 
mortgage, though unregistered, is good as against a subse¬ 
quent mortgage or sale executed and registered under 
one of the later Acts (a). So, where ./ purchased 

lands in 1866 and duly registered his bill of sale,_ 

but B had purchased the same lands in 1855 from the 
persons through whom A’s vendors made title, and had 
been in possession ever since, without having registered 
- utd ' h , the Court 

held that B was not bound to register and that his title 
wavs good (b). And the same rule has been laid d&wn 
i fes iroee after Art XX of I SG6 came into 
force—the prior title unregistered but accompanied by 
possession being supported as against the subsequent title 
registered but not accompanied by possession (e). But it 
would be otherwise, it* the tirst mortgagee ur purchaser bad 

(?) Sec. 60. (i) l B. L. a. j. 14. 

(-) See 1 Agra 160. (e) 3 B. L. It. n. j, 312. o B. L 

(a) 22 W. It. 8. Xi. ap. S6. 9 Bom! H7. 
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never had possession, and the later purchaser or mortgagee 
(whose deed was registered) got possession. Thus where 
A mortgaged land in 1859 to B, but the mortgage deed 
was not registered, and A in 1867 sold the same property 
to C the deed of sale to whom was duly registered, and C 
held possession from the date of his purchase, it was held 
that C having registered his deed of sale and being in pos¬ 
session, his title was good as against B who never had 
possession (d). So where the prior unregistered claimant 
once had possession but was dispossessed by the subsequent 
registered purchaser,—a suit by the former for possession, on 
declaration of the superiority of his title, was dismissed ('•). 

Where a decree has been made, declaring the validity of 
a mortgage and directing a sale of the mortgaged property, 
the judgment-debtor cannot resist the issue of execution 
on the ground that the mortgage deed on which the decree 
is based was not registered as required by law (/). 

Where a document is executed by a person on behalf of 
himself and of another whose agent he professes to be, it is 
sufficient if the person actually executing appear before the 
registering officer. The appearance of the other, for whom 
lie executed, is not necessary (g). The person actually exec¬ 
uting the deed, or his representative, assign, or agent duly 
authorised, must appear before the Registrar. \\ hen a man 
executes a document as agent for another, he or his repre¬ 
sentative &c., must appear before the Registrar ; and it is 
not necessary tbni the person by whose agent the document 
purports to have been executed, ortho i-opres. ntati\e of 
such person, should appear ( h ). 

An unregistered bond, though immoveable property he 
made by the terms of it a collateral security, is admissible 
in evidence in a suit to enforce the personal liability of the 
party who executed it. It is only excluded where it is 
offered as evidence of a transaction affecting immoveable 

{(f) 10 B. L. K. 380. And aoe 1857, p. 1*17. 

Homin'8 c use ib, n. (</) 22 W. It. OS. 

(<) 21 W. It. 421. W 16 W. 11. 180. 

(/) 22 W. It, 354. Sec 8. I>. A. 
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property ( i ). There can be no doubt as to this now, look¬ 
ing to the language of the Acts of 1871 and 1877 (Section 
49). But the language of the earlier Acts left the ques¬ 
tion open to doubt. The Calcutta Court, however, held that 
under these Acts also the inadmissibility was confined to 
cases in which the object was to use the document for the 
purpose of affecting immoveable property (j). 

A document which is a receipt for a portion of the con¬ 
sideration money for the sale of immoveable property, must 
be registered,— and if not registered cannot be received in 
evidence (k). And the law was the same under Act XX of 
I860 {l). 

In consideration of a certain sum paid to the lessor, a 
mourussee pottah was granted, subject to a condition that 
if the amount were repaid by a day named, the lessee would 
surrender the lease and put the lessor in possession again. 
A question having subsequently arisen as to whether the 
lessor had repaid the money and been restored to possession, 
he pleaded that lie had repaid it and that thereupon the 
lessee gave him a receipt and executed an istifanama or 
instrument of surrender, — surrendering the property to him 
again. This istifanama was not registered. It was on 
that ground held to be inadmissible in evidence, the Court 
being of opinion that it was an instrument which purported 
or operated to create, declare, limit or extinguish a right, 
title or interest to or iu immoveable property (m ). But in a 
later case (■#), where the mortgage deed contained an 
acknowledgment by the mortgagor that lie had received Rs. 
18000 (the consideration for the mortgage), and the mort- 
, sirnttltaneopfily with cecution of the mort 
deed, gave the mortgagor a receipt acknowledging re-pay¬ 
ment of Rs. 7000 part of the Its. 18000,—it was held 

(i) 7 Mad. 29<* : 2* W. R. 78, Seo 22 W. R. 300. 

348. ' (0 See. 17. Futioh Chuml Hahoo't 

( j) 4 D. L. R. F. B. 18 : 10 W. case 14 Moor© 129. 

R. 252. («) 16 W. R. 66. 

(A- ) Acts of 1871 and 1877 sec. 17. (*) 20 W. R. 334. 

12 
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that the receipt for the payment of Rs. 7000 did not require 
registration and that it did not fall under either clause 2 
or clause 3 of Sec. 17 of Act XX of 1866, although it in 
fact reduced the charge on the land considerably. There 
can be no doubt however that prudence requires that all 
such instruments should be registered. 

In a suit instituted after Act VIII of 1871 came into 
force, and which came before the Calcutta Court exercising 
its original jurisdiction, it appeared that the defendant on 
the 29th of March 1871, in Calcutta, deposited with the 
plaintiff the title-deeds of certain immoveable property in 
Calcutta as security for* the repayment of Rs. 1200 lent to 
him by the plaintiff at the time the deposit was made. 
Some hours afterwards, the defendant by way of further 
security gave the plaintiff a promissory note for the amount 
of the loan and endorsed on it the following memorandum, 
— c< For the repayment of Rs. 1200 and the interest due 
thereon of the within note of hand, I hereby deposit with 
the plaintiff as a collateral security by way of equitable 
mortgage, title-deeds of my property, &e.” The Court held 
that there was a good equitable mortgage though this mem¬ 
orandum was not registered,—because the equitable mort¬ 
gage was complete without the memorandum, which was 
not a writing which the parties had made as the evidence 
of their contract but only a wanting which was evidence of 
the fact from which the contract w as to he inferred (o ). 
But this case turned entirely on the special facts proved, 
—on the fact that there was a good equitable mortgage on 
the money being advanced and the; title-deeds deposited, quite 
independently of any subsequent writing. And as a rule 
there can be no doubt that, save under very exceptional 
circumstances, an equitable mortgage (if of the value of 
Rs. 100 or upwards) should invariably be registered. 

Where the title-deeds were sent to the plaintiff accom¬ 
panied by a letter from the defendant stating that they 
w ere handed over “ ns a collateral security for the 


(o) 11 B. L. II. 406. 
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Rs. 20,000 which fall due this day/'—and the letter was 
not registered, —it was held that registration was necess¬ 
ary. Pi ear J. said, “ I cannot separate these letters 
from the transaction of the deposit of the title-deeds. It 
explains why the deeds are deposited, and states that the 
deposit is made as a collateral security for Rs. 20,000. 
I his is not a case in which the charge on land is implied 
from the deposit of the deeds themselves: neither is it a 
case where the charge or equitable mortgage is made ex¬ 
pressly by parol" (p). This case was one falling under 
Act XX of 1866, — which however in no respect differs, as to 
this matter, from the more recent Acts. 

J u another case the question was whether a certain mem¬ 
orandum was admissible without registration. It referred to 
a promissory note for Ils. 20,000, and said, “ for the above 
promissory note, the grant of the dockyard and office to be 
deposited in three days and a proper agreement made out. 
The time of credit to be one year or eighteen months." 
The Court held that this was not an actual mortgage of 
the dockyard or office, nor did it amount to a conveyance : 
that it was merely an agreement (of which specific per¬ 
formance might be enforced) to deposit the deeds and to 
execute a proper agreement: and that it was not a docu¬ 
ment purporting to create any right, title or interest 
whether vested or contingent in immoveable property, with¬ 
in the meaning of el. 2, Sec. 17, Act XX of 1866 (j). 

So where a person borrowing money gave the' lender 
an ikrar by which he agreed to execute a conveyance of 
certain lands,—it was held that the document (which was 
executed when Act XVI of 1864 was in force) was one the 
registration which was optional, and that it vas admis¬ 
sible in evidence in a suit for specific performance of tho 
agreement 1o" convoy (r). And an agreement for a lease, 
in which it was agreed that on a deed being prepared 
by an attorney the parties would execute it, was in a suit 

(p) 7 B. L. R. bb. (, ) 15 W. R. 854, 

(q) 3 B. L. R. 126. 
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for specific performance of the agreement to execute a 
lease, held not to require registration (*). 

The Registrar cannot refuse to register a deed on the 
ground that the full consideration therein mentioned 
has not been paid. His duty is, when the parties appear 
before him, simply to ascertain whether the deed has 
been executed by the persons by whom it purports to have 
been executed (t). When the executants appear and admit 
execution, the Registrar has nothing to do with the 
recitals in the deed, or the possible operation of the deed 
as regards third parties: and it is his plain duty to 
register the document, whether the executant asks or con¬ 
sents to it or not (//). The registration of a document 
under Act XX of 186G is complete when all the require¬ 
ments of Sections 66 — 60 have been fulfilled : and the certi¬ 
ficate mentioned in Sec. 68 is prinid facie evidence of its 
completeness. And where a kubala or deed of sale bore 
such a certificate, a memorandum indorsed by the Registrar 
to the effect that he was not satisfied that the heirship 
of the party conveying had been established, was held in 
no way to affect the registration (v). 

The provisions of the later Acts are substantially simi¬ 
lar (w ) . But whereas under the older law the Regis¬ 
trar^ e< certificate" is (< primdfacie evidence that the docu¬ 
ment has been duly registered &c." under the two later 
Act*, (.r) it is merely “ admissible for the purpose of prov¬ 
ing that the document ha been duly registered &c," 

An instrument of sale was executed on the 9th of August 
I860, and was shortly afterwards accidentally destroyed by 
tire,—all save a charred fragment, of which, on account of 
the damage which the document had received, registration 
was refused when it was (within the prescribed time) pre¬ 
sented for registration. A suit was then brought to compel 


(jr^ 3 B. L. R. aj. 1. 

(0 I B. L. R. o. j. 17. 

(») 12 W. R. 600; 10 W. R. 
180. Mojo Mullo'a ciujo, 12 B. L. R. 
402 >i 


• ({•) Soc. 60. 

(w) 22 W. R. 319. Sco 6 W. R. 
Mi*c. 131. 

Or) Act 111 of 1877, aec. 60. &c. 
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the vendor to execute a fresh instrument of sale : and the 
question arose whether secondary evidence of the contents 
of the burnt document was admissible. The Madras Court 
held that it was, observing*,—“ An instrument liable to 
registration under Section 17 and which through neglect had 
not been presented for registration within the time allowed, 
would clearly, after such time had elapsed, be inadmissible, 
and consequently if lost or destroyed subsequently it could 
not be proved by secondary evidence. But in the present 
case the accident to the instrument rendered it, through 
no default of the plaintiff, incapable of registration 
within the time allowed by Section and thus pre¬ 
vented the plaintiff registering it in accordance with the 
provisions of the Act. There never had been the omission 
in respect to the registering of the instrument, to which 
the section, in our view of its construction, attaches the 
prohibition, and consequently it had not become an inad¬ 
missible instrument within the meaning of the section” (y). 

The Acts of 1 866 and 18(34 contained provisions (which are 
omitted from the later Acts) for the “ special” registration of 
obligations for the payment of mouey. The general effect of 
the e provisions may be stated to be that when the parties at 
the time of registering agreed, and got the .Registrar to rec¬ 
ord the agreement, that the amount secured might he recov¬ 
ered in a summary way, the obligee could at any time within 
um* year from the date on which the amount became payable 
apply by petition to a Civil Court having jurisdiction,- -Mmd 
thereupon on production of the obligation and of the Regis¬ 
trar s record of the agreement that the obligation might be 
enforced summarily, was entitled to a decree for the 
amount due and claimed, with interest at the rato specified 
(if any) to tin? date of the decree. 

It i-i not necessary tq^ enter here into the details of the 
law as to “ special” registration wad nummary proceedings 
taken thereon. It is enough to indicate their l*?nring on 



Ik 


(y) 6 Mud. 123. 
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questions connected with mortgages created by such in¬ 
struments. 

The Court in giving a decree, under a bond speci¬ 
ally registered cannot vary the terms of the agreement 
between the parties, or give any decree whatever other 
than that which it is by the strict words of the law 
authorised to give. Thus where the obligation was for the 
payment of a certain sum on a day named, the Court could 
not give a decree ordering payment by instalments (z ). 

In like manner, under a “ specially” registered bond 
purporting to mortgage land as a security for the repayment 
of money, only a money decree can (under Section 53 of Act 
XX of 18G6) be passed : aud the Court has no power to 
declare that the debt is a charge on the land (a). 

But according to recent decisions of the Calcutta Court, it 
practically is of little consequence to the mortgagee, so far 
as the mortgagor or obligor is concerned, whether in such a 
case he has got a decree formally declaring his charge on 
the land,—if he has a money decree under which he attaches 
and sells the mortgaged property. At a sale under such a 
decree the whole title passes, as against the mortgagor, 
just as much as if the decree declared the charge on the land 
to be good. For it has been held that the taking a mere 
money decree on a specially registered mortgage bond, under 
Section 53 of Act XX of 1866, does not extinguish the mort¬ 
gagee's lien on the mortgaged property : that a proceeding 
under that section is a suit of a civil nature within the mean¬ 
ing of Section 2 of Act YTU of 1859, independently of any 
peculiarity in the special procedure to be adopted : and that 
therefore a creditor who has resorted to the summary pro¬ 
cedure under Act XX of 1866 and has recovered a portion of 
his claim in execution of the decree so obtained, cannot 
briug a regular suit against the same parties for the enforce¬ 
ment of his remedies under the bond against immoveable 
, , in the ji ef the iftwjoritj of the Full Bench 

. by which this case was decided, it is said*—“ A d 


(*) 6 B. L. R. 167. 


» 10 \V. R. 251 : 22 W. R. 28. 
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under Section 53 is at least equivalent to a money decree in an 
ordinary suit : and on examination it seems to us that there 
is no substantial difference between the effect of an ordinary 
money decree on a mortgage bond and a decree on the same 
bond for recovery of the money due by sale of the mort¬ 
gaged property. So th&t, whether a decree for the money 
be made under Section 53 or in a regular suit, the remedy of 
the mortgagee is the same. When a creditor under a bond 
by which property is mortgaged takes a money decree and 
proceeds to attach and sell the mortgaged property, he 
thereby transfers to the purchaser the benefit of his own 
lien and the right of redemption of his debtor : and if there 
be no third party interested in the property, it becomes 
vested absolutely in the purchaser” (£). 

The Allahabad Court, however, dissents from this view 
of the law, and holds that nothing passes to the purchaser 
at a sale in execution of a money decree but the right, title 
and interest of the judgment-debtor at the time of the 
sale (<?). 

The old law of registration, ActXIX of 1843, was in force 
from the 1st of May 1 S43 to the end of 1804. 

Under it, the fact of a deed not being registered has been 
deemed to create a presumption against its genuineness, 
other things being suspicious (d) : while on the other hand, 
it has been said that a deed which has been registered and 
publicly made known at the time of execution will not be 
set aside except on strong grounds (c). And registration 
effected in a district other than that in which the lands to 
which the deed referred were situated cast suspicion on the 
transaction (/). 

A registered deed of mortgage was entitled to satisfac¬ 
tion in preference to any other mortgage of the same pro- 

(b) 14 B. L. Tt. 408, 421 (F. B.). p. 218. 10 N. W. P. 290, 608. 

Sue 9 B. Ii. R. ISO. •** (*) 9 ft. \V. P. 481. S. P. A. 

(c) 1 I. L. R. All. 240. See as 1866, p. 615 : 1867, pp. 208, 956. 

to this post , chap. ix. (/) N. W. P. 149. See S. D. 

(tf) S. D. A. 1854, p. 629 : 1866, A. 1859, p. 1059. 






perty, whether of prior or subsequent date, which was not 
registered. And the fact of the person who obtained 
priority of registration of his deed, having at the time of 
registering, full notice or being aware of the existence of 
an earlier but unregistered deed, did not prevent his deed 
from having the preference (y ). 

Act XIX of 1843 gave preference to registered over un¬ 
registered deeds, only when the deeds were of the same 
character ; and therefore, a registered deed of sale did not 
take priority over an unregistered mortgage deed of earlier 
date,—nor vice versa. And a subsequent purchaser whose 
deed was registered, took the property subject to a prior 
mortgage though not registered (h). 

Where the plaintiff claimed to have a lien under an un¬ 
registered bond, upon lands held by the defendant who was 
the purchaser in possession under a deed of sale later in 
date than the bond, but duly registered, it was contended 
that the purchaser was a bond jicle purchaser without notice, 
and therefore entitled to priority. Peacock C. J. said (i) : 
“ If the bond was really and bond fide executed before the 
date of the defendant's purchase, it would primd facie be 
entitled to priority, and the defendant could not, according 
to the decision in the case of Varden Seth Sam , succeed 
without proof that he was a bond fide purchaser for value 
without notice. But even if the defendant was to satisfy 
the Court upon that point, he could not, in my opinion, be 
entitled to priority, unless the plaintiff was bound to give 
notice of the bond. If lie was not hound to register it, in 
order to retain priority over subsequent purchasers for value, 


(y)lB. L. R. a. j. 197.16 W. R. 
271. Sreenath Bhuttacharjcc v. Ram- 
coin'll Gangooly % 10 Moore 220, 
Sulk. P. C. p. 600. 6 N. W. P. 
266. S. I). A. 1863. p. 835. 3 
Mad. 89. 

(A) 6 W. R. 61 (F. B.) : 1 B 
L. R. a. j. 197: Varden Stth Sam 


v. luebpathy Royjec Lallah 9 Mooro 
303, Marsh. 461. S. D. A. 1852, 
p. 987: 1850, p. 77: 1857, p. 
1667. 7 N. W. P. 124 : 1800, p. 
93. W. R. 1864, p. 141. 

(0 5 W. R. 03 (F. B.) Sec 1 B. 
L. R. a. j. 197. 
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I do not see what notice he could give or was bound to 
give * * * * If the defendant should prove that he was 
a bond fide purchaser for value, he would throw the onvs 
on the plaintiff of proving that he actually advanced the 
money as alleged in the bond creating the charge, and that 
the bond was executed before the defendant's purchase.” 

A simple mortgagee sold the mortgaged property under 
a decree : a second mortgagee who had subsequently ob¬ 
tained a decree attached the sale proceeds in satisfaction of 
his (the second mortgagee's) claim, on the ground that al¬ 
though his deed and decree were the later in date, his deed 
was registered, while that of the first mortgagee was not. 
The Court rejected the second mortgagee's application, 
being of opinion that the time was then past for inquiring 
into any preferential light that he might consider himself 
entitled to set up against the first mortgagee on the ground 
of the non-registration of the latter's mortgage deed (j). 

But registration did not give precedence to a subsequent 
purchaser when a prior bond jide purchaser had actually 
been put in possession under his unregistered deed (£). 

A contract to sell land at a future period, and a payment 
of part of the purchase money, though unregistered, was 
good under the old law as against a subsequent purchaser 
or mortgagee with notice, although the deed under which 
the latter claimed was registered (7). 

Under Act XIX of 1843, the authenticity of the deed 
relied on, must be established to the satisfaction of the 
Court, before the Coart could decide which deed should have 
the preference. Where there were two sales, the first a bond 
Jide one but unregistered, the second a fictitious one but 
registered, it was held that the deed recording a sale which 
never in fact took place, and for which n<- consideration was 
paid, could not be considered “ authentic” under the terms 
of the Act, and that its being registered did not give it 


(j) S. D. A. 1857, p. 147. 
22 W. R. 351. 

(fr) S. .P. A. 1«S57, p. 1621. 

13 


See 


(/) 3 W. R. 64. 
104. 


See 3 YV. It. 
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priority over the other. ec There was no sale at all, but a 
mere pretence. A deed recording a fictitious sale cannot he 
considered authentic : an authentic document must be a 
record of a real or actual transaction, not of a fictitious 
one'” (m). 

In the case of Sreenath Bhuttacharjee v. JR am cor nil Gan - 
gooly (n), the Privy Council in delivering judgment said: 
“ the proviso is, that the authenticity of the deed be estab¬ 
lished to the satisfaction of the Court. The word f authen¬ 
ticity* would seem, according to its natural meaning, to 
point merely at the exclusion of a forged deed from the 
benefit of the Act. But their Lordships think that it could 
not bo intended by the Act, that a deed which was tainted 
by fraud, though in other respects genuine, should be placed 
on the same footing as an honest bona fide deed. They are 
not disposed so to construe the Act; but they think that at all 
events a registered deed cannot be deprived of the priority 
given by the Act, unless it be both alleged and proved that 
there was fraud on the part of the grantee.” 

Under the old Jaw, it was the duty of the Registrar to in¬ 
quire into and ascertain the due execution of a deed present¬ 
ed to him, before admitting it to registration ; but he had 
no right to institute any inquiry as to the consideration 
which had passed ( 0 ). 


(m) S. D. A. 1853, p, 245 : 1858, 
pp. 960, 1061. 8 N. W. P. 297: 
9 N. W. r. 149 : N. W. p. I860, 
p. 207. 1 Hay, 201. 3 W. K. 
216: 8 W. K. 300. 

(h) 10 Moore 220, Suth. P. C. 
p. COO. 


(o) The Agra Suddor Court 
(No. 803, 19tli Jmxo 1850) to the 
Judgo of Bar« illy, Rep. Sol. Com. 
on Indian Territories, 1852, Ap. 
p. 014. 9 N. W. P. 183. But sec 
S. T). A. 1850, p. 409, 
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All instruments of mortgage must be written on stamped 
paper. A document which ought to he, but is not, properly 
stamped cannot be used in enforcing the rights passed by 
it: practically, therefore, no instrument of mortgage is effect¬ 
ive so long as it is not duly stamped. It may be possible 
to stamp a document after execution («) ; but when it is, 
a heavy penalty has to be paid for the privilege. 

Documents executed prior to the 1st of October 18G0, 
must be stamped in accordance with Reg. X of 1829. 
Those executed on or after that date, but before the 1st of 
June 1S(J2, must be stamped as provided in Act XXXVI 
of 1800. If executed on or after the 1st of June 1S62, 
and before the 1st of January 1870, they must bo stamped 
in the manner prescribed by Act X of 1802. Act XVIII 
of 1869 applies to all instruments executed since the com¬ 
mencement of 1870. 

As to instruments executed before the 1 st of October 1860. 

All such deeds must be stamped as provided for by Reg. 
X of 1829 (#). Under a general rule in a schedule annex- 


fa) Act XVTII of 1869, secs. 

20 , 21 . 

(It) Articlo 3o of Schedule A, 
Petr. X. 1829 deolarea that every 
of mortgage or conditional 
sale, kut-kubula, bye-hil-wufa, 
Mtng-banduk, &0., with or without 
poHSO&sion given, of or for any 
lands estate or property, real or 
pe rsonal, intended ua n security 


fur money due or to ho lent there¬ 
upon, also every deed or contract 
accompanied with a deposit of title 
deeds to any property, when tho 
sumo may bo made ae tho security 
for the payment of money due or 
lent at tho i ime, is to he < barged 
with such stump duty oh is in the 
Regulation declnrod. 
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ed to this Regulation, the Courts used to hold that if the 
signature or seals of the parties and witnesses to a deed 
were not all written on the sheet bearing the stamp, the 
deed was illegally executed and could not be treated as duly 
stamped (c). But that general rule was subsequently re¬ 
pealed (d). 

When the mortgage deed contained any matter beyond 
that which was incidental to the mortgage, the same duties 
were payable as if the mortgage and other matter had been 
contained in separate instruments. Thus a suit was brought 
to recover money advanced on a ticea zur-i-peshgee,—which 
apparently was a bond for the sum lent, with interest, 
accompanied by an agreement that the mortgagee should 
hold certain lands at an annual rent of Its. 500, till the 
advance was paid olf. The deed was stamped as a simple 
bond, and the mortgagee sued on it as such, seeking, not to 
obtain possession, but only to recover the money lent. It 
was held that this instrument required the stamp of a lease, 
and that it was not sufficient that it should he stamped as a 
bond, the stamp for a simple bond being of smaller value 
than that for a lease (e). 

The stamp to he imposed on a document was the largest 
applicable to its nature, not that required by the nature 
of the suit (f)- But if the double matter were im¬ 
material and could be treated as mere surplusage, no stamp 
was required in respect of it (<?). 

yin to instruments executed on or after the 1st of October 
1800, but before the 1st of June 1302. 

Act XXXVI of 1800 is so similar to Act X of 1862 
(which came into force on the 1st of June 1862), that it 
seems sufficient for the purposes of this treatise that the 
latter only should be referred to. The two Acts do never- 

(p) S, D. A. 1863, p. 965 : 1864, 1869. 

p. 4G4: I860, p. 55G: 1858, pp. (o) S. D. A. 1863, p. 269. 

477, 604. (J) Seo S. D. A. 1863, pp. 669, 

(rf) A<t XL! of 1858, so.'. 2, 942. 

Bince repealed by Act XVIII of ) 8. D. A. 1863. p. 828. 
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theless differ in various respects : and it is therefore necess¬ 
ary to consider Act XXXVI of 1800 itself, in cases which 
come within its provisions. 

As to instruments executed on or after the l-s£ of June 
1802, and before the 1st of January 1870. 

Every- document of mortgage (A) or conditional sale, assign¬ 
ment, pledge, or hypothecation, or of any acknowledgment 
in the nature of a mortgage, conditional sale, pledge, or 
hypothecation, of or in respect of any immoveable property 
with or without possession given, or of any personal pro¬ 
perty without possession given, intended as a security for 
money due or to be lent thereupon ; and every deed or con¬ 
tract accompanied with a deposit of title deeds to any pro¬ 
perty, where the same is made as security for the payment 
of money due or lent at the time —must bear the same stamp 
as is required for a bond for the payment of the amount 
due or lent (t). , 

Every document of mortgage or conditional sale, assign¬ 
ment, pledge, or hypothecation, or of any acknowledgement 
in the nature of a mortgage, conditional sale, assignment, 
pledge, or hypothecation given for a loan or advance made 
on the deposit of any personal property (/), must be stamped 
as a promissory note (%•). 

Every instrument of mortgage or conditional sale, assign¬ 
ment, pledge, or hypothecation, with or without possession 
given of any immoveable property, or of any right, title, or 
interest therein, intended as security for the transfer of a 
Government security, or for the payment of an annuity 
for a fixed period, or for the delivery at a future date of Suy 
matter or thing capable of being valued, must be stamped 

(/j) Act X of |8C2 ? Schedule A. money. 

Al ' t , 40 : . . U) Art. 47. 

(<) Art. 12 g.vos the stamp duty (A) Promissory notes are to bo 
payable in respect of a bond or stamped liko Bills of Exchange 
other obligation for the payment and Art. 10 lays down the rates 
either absolutely or conditionally for Bills of Exchango. 
of any definite or certain sum of 
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as a bond for the total amount assured, or for the bond 
fide value (l). 

Every document of mortgage, or conditional sale, assign¬ 
ment, pledge, or hypothecation, with or without possession 
given, of any immoveable property, or of any right, title or 
interest therein, given for the security of an annuity for an 
indefinite period, such as a life annuity, is liable to the same 
stamp as for ten times the annual payment. If it is stipu¬ 
lated that the amount secured by such mortgage shall not 
exceed a certain sum, it must have the same stamp as for 
an instrument of mortgage of such limited sum : but when 
the total amount secured by the mortgage is unlimited, an 
ojjllonal stamp (m), 

For every document of mortgage where a bond has 
been already taken for the amount secured, or where, from 
any other cause, the mortgage is merely a collateral 
security to some other transaction in which an instrument 
requiring a stamp has been executed, the stamp ( n ) must 
be the same as for the bond or other instrument if of value 
not exceeding eight rupees,—otherwise a stamp of eight 
rupees must be imposed. 

Where there are more instruments than one required to 
execute a mortgage in the manner desired by the parties, 
then for every deed other than the principal instrument 
(provided the latter has been duly stamped) the same stamp 
is lvquircd as for tho principal document if of value not ex¬ 
ceeding eight rupees,—otherwise a stamp of eight ru¬ 
pees {(f). 

An agreement or memorandum in the nature of a mort¬ 
gage must be stamped as a mortgage (p). 



(/) Art. 48. 

(/») Art. 49. See See. 27, which 
enacts that no deed having an 
“ optional” stamp shall bo held 
to valid in raspact to uuy sum 
<d* money larger than that for 


which the stamff on the instru¬ 
ment would be suilicioufc. 

(«) Art. 50. 

(o) Art. 50, note, 

(p) Soli. A. Art. 1. 
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As to instruments executed on or after the 1st of January 
1870. 

The present Stamp law—Act XVIII of I860, came into 
force on the 1st of January 1870. In Sec. 3, cl. 18 the 
term “ mortgage-deed” is defined as including every instru¬ 
ment evidencing- a pledge of property for securing the pay¬ 
ment of money : and “ property” is declared to mean pro¬ 
perty being in British India (^). 

Every mortgage deed (whatever may be the nature of 
the mortgage) must be stamped as directed by the Act. 
But the amount of the stamp duty payable is not the same 
in every case. Art. 5 of Schedule 1 declares the amount of 
stamp duty payable in respect of a bond for a Specified 
amount, not being an administration bond (/•). A mort¬ 
gage deed when possession of the property comprised there¬ 
in is not given by the mortgagor at the time of execution, 
is liable only to the same stamp duty with which a bond 
for the amount secured is chargeable (s). And so is an 
instrument, of further charge on such property whether by 
indorsement or otherwise (t). A mortgage-deed to secure the 
due execution of an office, or to account for money received 
By \ irtue thereof, if the amount secured does not exceed 
Rs. 3000 is liable to the stamp-duty with which a bond 
for such amount is chargeable : but if the amount secured ex¬ 
ceeds Rs. 3000, or is not expressed, then the stamp is Rs. 
16 («). And so also is an assignment of any interest 
secured by a bond or mortgage deed (v). 


(7) See Moran v. Mittu Bibcc, 2 
I. L. R. 58 (87), as to letters of 
assignment of indigo to be manu¬ 
factured, 

(/•) Tho duty payable is as fol¬ 
lows :—Wbe& the nmeunt ur- d 
docs not exceed Bs. 25,—2 annas : 
when it exceeds Bn. 25 .but not 
Rs. 50,—4 annas : when it exc< ods 
Rs. 50 but not Rs. 100,—8 annas : 
for every Rs. 100 or part thereof 
above Rs. 100 up to Its. 1000,—8 an¬ 


nas : for every Rs. 500 or part there¬ 
of above Re. 100U up toKs. 10.1JUO,— 
Rs. 2, and 8 annas : for overy Ra. 
1000 or part thereof above Rs. 
10,000 up to Its. 80,000. —Rh. 2, 
and 8 anna#: and for ev ery 
Ra 10,000 or pari thereof above 
Its. 30.000,—Rs. 12 and 8 annoa. 

(<) Sch. 1, Ajrt. iu and 5. 

(#) lb. Art 11. 

(«) lb. Art. 12, 

(t?) lb. Art. 13. 
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But a much heavier stamp is required for a mortgage 
deed when pc ion of the property comprised therein is 
given by the -Mortgagor at the time of execution (w). And 
a similar stamp is payable on an instrument of further charge 
on such property whether by indorsement or otherwise (#) . 

Every lease except one granted to a cultivator (y) is 
also liable to stamp duty ( z ), and so is a surrender of a 
lease (a), and a copy, duplicate, or extract attested to be 
a true copy duplicate or extract (b ) . 

On a counterpart of a mortgage deed or lease, a stamp 
of one rupee is payable ( c ) . And a bond or mortgage-deed 
executed as a collateral security for the performance of any 
act, where such performance is seemed by some instrument 
previously executed on stamped paper in accordance with 
the law in force in British India at the time of its execution, 
is liable to a stamp of two rupees {d ). So also is an instrum¬ 
ent evidencing an agreement to secure the repayment, on 
or before the expiration of three months from the date of 
such instrument, of a loan made upon the deposit of title- 
deeds or other valuable security (e ) . On a re-conveyance 
of mortgaged property, when the original mortgage-deed 
has been stamped in accordance with the law in force 
here at the time of its execution, there must be paid a 
stamp duty of four rupees (f). 

In the absence of agreement to the contrary, the expense 
of providing the proper stamp shall, in the case of a con- 


(iv) Act XVIII of 1SG9, B<;h I, 
Art. 16—Whun the amount cr ured 
does not exceed Us. 50, the duty is 
8 annas: when the amount ex¬ 
ceeds Rs. 50 but not Rs. 100,—1 
rupee: for every Rs. 100 or part 
thereof exceeding Rs. 1000 up to 
Rs. 10,000,—5 rupees: for every 
Its. 1000 &c. exceeding Rs. 10,000, 
up to Rs. 30,000,-5 rupees: for 
ovary Its. 10,000, &e. exceeding 
Its. 30,000 up toga. 100,000,-50 


rupees: and fur every Rs. 20.000 
in excess of Rs. 100,000,— 
15 rupees. 

(x) lb. Art. 17. 

(y) See. 15, cl 9. 

(z) Sch. I. Art. 19. 

(a) lb. Art. 20. 

(b) lb. Art. 23. 

(<r) Sch. II, Art, 16. 

(d) lb. Art. 20. 

(r) lb . Art. 21. 

(/) lb. Ait. 27. 
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veyance, mortgage-deed or lease, be borne by the grantee, 
mortgagor or lessee,—and in the case of a counterpart of a 
lease by the lessor (//). Instruments reserving interest are 
not chargeable with a higher duty than that which would 
have been payable had interest not been mentioned (/£). 

When the value of the subject matter of a bond or mort¬ 
gage-deed cannot be ascertained, the proper stamp to be borne 
by the instrument may be determined by the person by 
whom the expense of providing the stamp has to be borne : 
but under such instrument nothing is recoverable beyond the 
highest amount for which, if stated in an instrument of the 
same denomination, the stamp actually used woidd have 
been sufficient (i). 

The whole amount secured, for the payment of an annuity 
or other sum payable periodically for an indefinite time, by 
a bond or mortgage-deed, shall (as regards the stamp duty) 
be deemed to be ten times the amount of the payment cal¬ 


culated for one year (j ). 

Where more instruments than one are required for the com¬ 
pletion a transaction involving the execution of a mort¬ 
gage-deed, 8cc., the proper stamp shall be borne by the 
principal instrument executed, and each of the other instrum¬ 
ents shall bear a stamp of one rupee,—but the instrument 
liable to the highest rate of duty shall be deemed the prin¬ 
cipal instrument: and if it is doubtful undqr what 
precise definition an instrument falls, it must be stamped 
according to the highest rate which can he applied to it (/c). 

No instrument which is not properly stamped can he 
received in any Court of justice or by any person having 
authority to receive evidence, as creating, modifying or 
extinguishing any right or obligation,—or as evidence in 
anv civil proceeding: nor can il be acted on by any Court 
or any public officer : nor »m it be registered or iiuthonlic- 


{ff) 

w 

(0 


Act XVIII of 1809, sec. 0. 
See. 9. 

Sec. 11 and sec. fi¬ 
ll' 


(j) See. 12. 

(k) Seta. 13, 14. 
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ated by any public officer (/). But it is admissible in any 
criminal proceeding, save under Cli. XXII of the Code of 
Criminal Procedure (?;/). 

If an instrument not properly stamped is produced in a 
civil Court, the Court if satisfied that the omission to ex¬ 
ecute the instrument on proper paper did not arise out of 
any intention to evade payment of the duty, may re¬ 
ceive such duty together with a heavy penalty (on a scale 
prescribed by the law) and shall certify by endorsement on 
the instrument that the proper duty has been levied ou it : 
and this certificate is conclusive evidence as to the amount 
of stamp duty leviable on the instrument, which thereupon 
becomes admissible as if originally executed on paper bear¬ 
ing the proper stamp (»). 

A judge acting under this section received the stamp 
duty payable on a document, together with the penalty, 
and endorsed his certificate on it. Immediately after¬ 
wards (as the case proceeded and he came to read the doc¬ 
ument carefully) he found that he had made a mistake. 
It was clear upon the face of the document that in omitting 
to stamp it, the parties were intentionally evading the stamp 
law : and the Court found as a fact that they acted with 
that intention. Nevertheless, the judge having already en¬ 
dorsed his certificate, received the document in evidence- 
On appeal, the High Court held that a certificate granted 
under such circumstances was not such a certificate as is 
ctmU-uiphited by section 20, and did not render the doc¬ 
ument admissible ( 0 ). 

Any one who, with the intention of evading the stamp 
law, executes a document ou unstamped or insufficiently 
stamped paper, exposed himself to flic risk of a criminal pro¬ 
secution : for when any such instrument is filed or exhibited 
in any Court, the Court may impound it and send it to the 
Collector,—who is directed by the Act thereupon to pro- 


(/) Act XVIII of 1869, See. 18. (n) Sec. 20. 

(>,») JO. (p) 2-1 W. 11. 80. 
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secute the offender. And there is a similar danger if the 
document is produced before any registering or other public 
officer (p ). 

If there is a doubt as to the proper duty to be paid, an 
application may be made to the Collector, who will adjudic¬ 
ate on the question (q ) . His decision however is open to 
revision on appeal, by the chief controlling revenue au¬ 
thority (r),— who may make a reference to the High 
Court (.?). When any document is produced before the 
Collector otherwise than for the purpose of obtaining an 
adjudication as to the proper stamp to be paid,—or is sent 
to him by a registering or other officer (under Section 28), 
the Collector may deal with the case like a civil Court act¬ 
ing under section 20, —or he may remit the penalty (£). 

When any property is sold and conveyed subject to any 
bond or other debt, or to any gross or entire sum of money, 
such debt or sum shall be deemed the consideration money 
or part of the consideration money (as the ease maybe) 
in respect whereof the stamp duty is to be paid. And 
ii the full consideration money is not set forth as direct¬ 
ed by the Vet, severe penalties are incurred by both 
seller and purchaser («). And any attorney, vakil, mukh- 
tar or other person employed in preparing an instrum¬ 
ent in which the Act requires the full consideration 
money to be truly set forth, who knowingly inserts in the 
instrument any other than the full consideration, also makes 
himself liable to heavy penalties,—extending in the ease of 
an attorney, vakil or muklilar to disability to practice (v ). 

If a document has been improperly received in evidence 
without a stamp, the absence of the stamp is no ground 
upon which an Appellate Court can fe verse a decree based 
on that document,—unless the error of receiving the doc¬ 
ument. without a stamp adjected i )» merits of the case or 


(p) Act X VIII of 1809. 8ooa. 22, (*) See. 41. 

23, 24, *29, 43. (/) Sec. 24. 

($) Soc. 89. («) Sec 84. 

(r) Sec. 40. (d) Sec. 3o. 
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the jurisdiction of the Court (to). The Madras High Court 
however has held otherwise (x ). 

When the District Court has refused to allow the full 
amount required to make up the proper stamp duty to he 
paid, on the ground that the document was intentionally' 
executed on an insuflicient stamp, for the purpose of evading* 
the law, the High Court will not in special appeal ques¬ 
tion the correctness of the finding of the Wcr Court (y). 

MTiere both the lower Courts (the Court of first instance 
and the Court which hears the ease in regular appeal) hold 
a document to be insufficiently stamped,—and the person 
relying on the document does not offer in either Court to 
remedy the defect by paying the stamp duty and penalty, 
the High Court will not in appeal allow them to be paid. 
To do so would be to admit, on special appeal, fresh evi¬ 
dence which the party offering it might have given in 
the Courts below f if he had not persisted in taking a WTong 
view of the law (z). 

(w) 3 B. L. R. a. j, 126: 7 B. (y) 10 Bom. 406. Seo ib. 411. 

L. ft. 663. (z) 10 Bom, 441, 

{x) 3 Mad. 297. 






CHAPTER VII. 


OF THE RELATIVE ESTATES AND DUTIES 
OF THE MORTGAGOR AND THE 
MORTGAGEE. 

On the execution of the mortgage, tlie proprietary right 
still remains in the mortgagor, even although the possess¬ 
ory right may have passed to the mortgagee. 

Whichever party has possession, whether he be the 
mortgagor or the mortgagee, is in the position of a 
trustee : lie is not the absolute owner of the laud, but 
holds it subject to the rights of the other. The mortgagor 
must use it as liable to become the property of the mort¬ 
gagee, and must not do any thing that tends to injure or 
diminish the security on the strength of which he has 
received the money of the latter. The mortgagee in possess¬ 
ion must, as a mere trustee for the mortgagor, manage 
the land according to the best of his ability, regulating the 
espouses carefully, and applying all the profits to the satis¬ 
faction of his claim : and he must take the same care of 
the estate as he would of his own, and must admit no claim 
upon it until assured of the title of the claimant («). The 
mortgagee is in most eases liable to account for his manage- 
nient : t lie mortgagor never is so. 

The mortgagee’s rights are of course always subject to 
any lien or incumbrance, as a lease or a mortgage, existing 
prim to the date of his security. And he cannot repudiate 

(«) & t). A. 1860, p. 1273. 
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engagements binding the land, previously entered into by 
the mortgagor (b). 

\Vhero a mortgagee entitled to possession finds a third 
party in possession under a mokurreri lease granted shortly 
prior to the mortgage, and sues to have it declared that the 
mokurreri was taken in fraud of the mortgagee and there¬ 
fore is not binding as against him,—the mortgagee as 
plaintiff must give some evidence to impeach the lease : 
but if he makes out a good prirnd facie ease to impeach 
the validity of the mokurreri, then the onus is shifted and 
the mokurreridar must prove that the lease was really 
executed before the mortgage, and bond fide for a real con¬ 
sideration and was intended to be operative us against the 
grantor of the lease (c ). 

A mortgagee who is entitled to possession, has general! y 
a right to have his name registered in the Collector's books 
as mortgagee, in the place of that of the mortgagor (</) : 
and he has a right to appear at a revenue settlement as 
an objector to the settlement then made, or as a claimant 
of the settlement. 

In a case which came before the Privy Council, the 
mortgagee had taken no steps to obtain possession or to 
foreclose, for many years after he might have taken them : 
and the mortgagor meanwhile sold part of the property to 
a purchaser whom be put in possession and who got liis 
mime substituted in the Co Hector ate for that of the mort¬ 
gagor. Their Lordships on this observe : “ It may be, 
mid probably is, better that mortgagees keeping tlieir 
securities locked up in their strong boxes ami allowing the 
mortgagor to be the ostensible owner in possession for a 1 >ag 
series of years should occasionally, as in tins case, find them¬ 
selves deprived of portions more or less small of the mort¬ 
gaged property, than that bond Julc purchasers and persons 

[b s. D. A. 1849, p. 341. N. of Ik -/<?/, 23 W. R. lll(P. 

W. T. v. 8, p. 615: v. 9,. pp. 3GG, C.) 

: v, 10, p. 408. (d) Sou Rjg. VIII. 1793, aec. 28. 

f c) Shiimnarnin v. Administrator 
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claiming under them, after many years' possession and pos¬ 
sibly much expenditure, should he ousted under a mort¬ 
gage title perhaps half a century old, because somebody 
lias been paying* interest on the mortgage money. In the 
present case an actual mutation of names took place, and a 
very slight degree of vigilance would have enabled the 
mortgagee to assert his title earlier (e)” 

When a mortgagee of a “ maafee" tenure was no party 
to resumption proceedings under Act X of 1859, see. 28, 
and the land was resumed with the mortgagor's consent, 
the mortgagee was held to be entitled to question the Iouol 
J ii/e character of the resumption proceedings (/). 

A person admitted to settlement as a shareholder, and 
who continues recorded as lumherdar, may sue to recover 
his share of the produce of the estate, without first bringing 
a suit to establish Iris right to possession. His being so 
admitted and recorded, gives him a prima facie title to be 
heard on the merits of his claim {$). 

In a pure usufructuary mortgage, the mortgagee has 
from the first a possessory right: but he never has any 
thing more, as the proprietary right remains always in the 
mortgagor. In simple mortgages, no proprietary or poss¬ 
essory right vests in the mortgagee at all, and he is not 
even in a position which entitles him to appear at a revenue 
settlement, either as a claimant or in any other capa¬ 
city (A). In mortgages by conditional sale, the proprietary 
right, and also the possessory, vest in the mortgagee, when 
the term fixed for the re-payment of the loan ha- elapsed, 
and the process of foreclosure has been completed,—but not 
till then ( i ). 

An estate was sold for arrears of revenue in 1840 under 
Peg. XT of 1822, which was then in force, and ?i mort¬ 
gagee in possession sued under Sec. 25 of that Regulation 

(c) Brojonath Kooudoo Ohmvthy (j;) 10 N. W. P. 494 , 

v. Kheiut Chunder Ghost, 1* Moore ( h ) 8 N. W P. *189. 

114 (151), 8 B. L. R. 101 . (0 S. P. A. 1849, p. 392. See 

(/) 2 Agra, p. 117. 10 N. W. P. v. 453. 
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to set aside the sale. It was held that his suit would not 
lie,, as a mere mortgagee in possession has no right of 
ownership, and the Regulation gave the right of action to 
proprietors only (/). ec The right of ownership in the 
mortgaged property does not pass to the mortgagee leaving 
only the equity of redemption to the mortgagor. The 
right of ownership, together with the right of redemption, 
remain with the mortgagor: and until the property be 
actually foreclosed and the sale become absolute, tho right 
of ownership docs not pass. The doctrine is equally applic¬ 
able to conditional sales or usufructuary mortgages: it 
follows that the mortgagees in the present case who, what¬ 
ever the nature of the mortgage, were in possession, were 
simply usufructuaries, and as such enjoyed no right of 
ownership. Such being the case, the registration oi their 
names incorrectly as proprietors, or the entrance of their 
names in the sale advertisements as such, when in fact and 
admittedly they were no such thing, cannot alter (lie nature 
of their rights or convert a lower into a higher title. .Be¬ 
ing as they are usufructuaries, they should with a view of 
saving their right, have paid in the revenue and stayed the 
sale, and they would thus have had an action against the 
actual proprietors for money paid on their account to pro¬ 
tect an interest of the payer in the property.” 

Where there was an usufructuary mortgage, and the 
mortgagee, having been ousted, sued to recover possession 
on the ground of proprietary right, the Court held that 
his suit would not lie, as he had no proprietary right, and 
ought to have sued for possession merely as mortgagee (/:). 

It is the duty of a mortgagor to take all legal means to 
protect his rights in the property mortgaged by him : and 
the mortgagee will be entitled to recover damages for any 
loss ho may sustain through neglect of that duty (/). 

The Government revenue is a charge upon the laud out 
of w hich it is payable, and takes precedence of all other 


( j ) p. I>. A. 1368, p. 810, (0 S°° S * 185 b P* 11,ir ' • 

(*) 7 N. "W.P.5. Seo 11 N.W.P.75. 1868, i>. 696. 
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claims. Consequently a mortgage does not in fact pledge 
any tiling more tlian the receipts in excess of the revenue 
payable in respect of the land mortgaged. It is therefore, 
prihut facie, the duty of the person who is in actual possess¬ 
ion and registered as proprietor, to pay the Government 
revenue (m) : and any loss arising from the neglect of 
this duty, must be borne by him. Hence, if the mort¬ 
gagor in possession allows the land to be sold for arrears 
of revenue, the mortgagee has a lien on any surplus remain¬ 
ing in the Collectors hands after payment of the revenue 
due (//). And if the mortgagee pays the revenue in order 
to save the estate, he may add the amount so paid to the 
mortgage debt ( 0 ). And if property mortgaged by con¬ 
ditional sale remains in the possession of the mortgagor, 
and is sold for arrears of revenue, the mortgagee can 
recover from the mortgagor, the balance due to him, with 
interest,—instead of being left to his remedy against the 
land alone, as he otherwise would he (j )). So, on the 
other hand, an usufructuary mortgagee, who, being in 
possession of the mortgaged estate, allowed the Govern¬ 
ment revenue to fall into arrears during his management, 
in consequence of which, the Collector farmed the property 
for some time, was held responsible for the profits of the 
term during which the Collector was in possession (y). 
And an usufructuary mortgagee has no claim against the 
mortgagor personally, for Government revenue paid by 
him while in possession, although such payments will bo 
credited to him on adjusting the accounts between them. 

“ r ^ ie mortgagee has no right of separate action for the 
amount so paid, while he remains in possession” (r). 

But it is only the revenue which accrues during the tune 
of his possession, that the mortgagee is bound to pay ; 


(in) S. D A. 18/52, p. 073. 

(«) 1G W. K. 222. 

(o) Soo Nwjendcr Oku inter Ohm 
v. Kaminse Dosser, 11 Moore 241. 
Seo also 14 B. L. K. 155. Act XI 
of 1859, sec. 9. 

15 


( P ) 8. IX A. 1818, p. M8. 

(g) 3 N. \V. 1*. 117; sec / N 
W. P. 7. 

(r) S. D. A. 1852, p. 10.13. 

8. D. A. 1848, p. 340, :md 9 N. \\\ 
P.378. 
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all arrears fallen due before the date of his entry, remain 
payable by the mortgagor. 

A mortgagee being in possession, the Collector came in 
and farmed the property, not on aeeoimt of any fault or 
mismanagement on the part of the mortgagee, but for an 
old balance of revenue fallen due before the commencement 
of his interest as mortgagee. The mortgagee, after a time, 
came forward and paid up the arrears, whereupon a farm¬ 
ing settlement of ten years was granted to him by the Col¬ 
lector. It was held, that the mortgagee was entitled to all 
the profits during these ten years, without rendering any 
account to the mortgagor : that he was in no way bound 
to pay the arrears, and having done so, must be treated as 
an entire stranger would have been, under similar circum¬ 
stances (#). However, the Court expressed a doubt whether 
the Colleetor acted rightly in admitting the mortgagee in 
possession of the defaulting metnil, to engagements as far¬ 
mer by the process of transfer. 

There was a mortgage of a ilur-putnee tenure, the mort¬ 
gagee not having possession. The putneedars Ml into 
arrears, and the mortgagee paid the sum clue and saved 
the tenure from sale. It was held that he could not recover 
the sum so paid from the putneedars, but that he had a 
good right of action for it as against the dur-putneedar, his 
own immediate mortgagor {i ). 

If one joint tenant pays the amount of Government 
revenue due for all, he can recover from the other joint 
tenants the proportions which it was their duty to have 
paid. And a mortgagee, being responsible for and having 
paid the revenue for a whole tulook, part of which was 
in possession of another party by whom the revenue for 
that part should have been paid, can recover the amount 
lie has paid in excess of his own share, from the person who 
has made default («). 

But where a sharer had paid the Government revenue for 


(») 7 N. W. P. 7. 

(0 S.I). A. 1 $67, p. 11^5. 


(«) Soo 7 W. It 377 (F. J3 ) 
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the whole estate, and the persons m possession as co-sharers 
wlien the revenue accrued due, were afterwards found to 
have been wrongfully in possession, and the right as joint 
tenants was declared by a decree of Court to be in certain 
other persons, it was held that the latter, who were put 
in possession under the decree, were not liable in respect 
of the revenue which had been paid for their shares, 
because they were not in possession when it accrued 
due (??). 

A person who bond fide believed himself to be mortgagee, 
but who could not prove that he in fact was so (because 
he could not prove a power of attorney under which the 
instrument of mortgage purported to have been executed), 
paid certain sums for Government revenue in order to 
savo the estate from sale. It was held that though he 
failed to establish his mortgage, the payment lie had made 
was not a merely officious one, and that he was entitled 
to recover the amount from him whom he bclievtKl to be 
the mortgagor, and for whose benefit he had paid it (nj. 

If a mortgagee in possession allows the Government 
revenue to fall into arrear, with a view to the land being 
put up to sale and his becoming himself the purchaser 
of it, and be does in faet so become the purchaser of it, 
such a purchase gives him no absolute title. One who 
being in possession as mortgagee or trustee, fraudulently 
obtains the proprietary right, is to be treated as still in the 
position of trustee, as regards the person defrauded. 

This was so ruled by the Supreme Court in a case (.r), 
in which the Judges said :—“ We continue to hold 1 he opinion 
we expressed at the hearing, that the revenue laws cannot 
protect such a transaction as this Last: that a mortgagee in 
possession of an estate and re gistered -as its owner, who 
properly or improperly suffers that estate to lull into 

(v) S. D. A. 1855, p. 14. 0 th July I8f>2, rf ported in tlio 

(i w ) 5 W. R. 128. • “ Englishman” no wapapor, 8th July 

(,r) Roja Oojoo<hram Khan v. 1862. Set* ulao hohall v. 
alushootosh Day, Supremo Court, “Englishman,” llh Eolauary 18J L 
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arrear, cannot be allowed to purchase it at a Government 
sale, to the prejudice of his mortgagor and so as to 
acquire an irredeemable interest in it. Upon such a 
purchase a Court of Equity on general principles will fasten 
a trust, and hold that the mortgagee, subject to the re¬ 
payment of the amount due on the mortgage, and of 
his expenses properly incurred, is a trustee for the mort¬ 
gagor." 

The rule thus laid down has been approved of and con¬ 
firmed by the Privy Council: so that the law upon the 
subject must now be taken as finally settled (y). 

More than fifty years after a sale for arrears of revenue, 
at which sale the mortgagee became the purchaser, the heirs 
of the mortgagor sued to recover possession on the ground 
that the relation of mortgagor and mortgagee still sub¬ 
sisted. It was held that as the sale had been unquestioned 
for fifty/ years, and as the mortgagor and his representa¬ 
tives if they laid used ordinary diligence, could uot have 
remained ignorant of the sale, the suit was barred (under 
the old law of limitation) in the absence of any special 
proof of fraud (z ). 

There was a mortgage in the English form, and the 
mortgagor remained in possession under it. Being so 
in possession he, for the purpose of defrauding the mort¬ 
gagee, made wilful default in the payment of Government 
revenue, and at the sale which was held in consequence, 
he himself purchased the property hntamee. The Court 
was of opinion that such conduct was highly fraudulent 
and that the mortgagor had committed a criminal offence 
under,section 405 of the Indian Penal Code (a). 

It has been held that where the agreement is that the 
mortgagee sliall remain in possession of the land until 
the principal and interest are paid from the profits, the 

(y) Nawab Stdim Nazir Ali Stdheemoney Dosser, 14 Moore 28& 
Khan v. Oojoodcram Khan, 10 (306), 10 13. L. R. 19. 

Moore 822, o W. R. P. C. 83 : (*) Marshall, 391. 

JupgUt Mohini Dosser v. Must. ( a) 6 \V. R. p. 230. 
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mortgagee is bound to continue in possession so long as 
there is any thing due to him on the mortgage : at least, 
if he cannot shew good cause for not doing so, he will 
have no personal claim on the mortgagor for any part 
of his debt (b). 

But this is scarcely in accordance with the decision of 
the Privy Council in an appeal in a case from Bombay. 
The facts there were as follows. A mortgage of the reven¬ 
ues of a village was executed by the firm of Lai Lisbon : 
and the mortgage deed contained a stipulation that the re¬ 
ceipts should be applied in liquidation first of interest and 
then of principal, and that the mortgagees “ shall continue 
so to receive and appropriate the annual produce, until the 
whole of their demand be liquidated." The deed further pro¬ 
vided that the mortgagees should station a clerk of their own 
iii the village to make the collections, who was to receive his 
monthly salary and daily food from the mortgagors. A 
clerk was accordingly appointed who received the rents and 
profits of tin? village for some years, hut afterwards per¬ 
mitted the mortgagors to receive them for four or five 
years. A was one of the partners of the firm of Lai 
Lisbon , and was therefore (though he did not personally 
execute the mortgage deed) in the position of a mortgagor. 
The partnership was put an end to, and on arrangement of 
its affairs the mortgaged estate became the property of 
partners other than A. A having got a decree against his 
late partners for a sum of money which was due to him, 
proceeded to enforce his claim by attaching the property. 
Until this attachment, the mortgagees had no notice of 
A’s claims. The Privy Council held (e) that in effect the 
mortgage-deed contained “ merely a power (for the mort¬ 
gagee) to satisfy himself, just as nu English mortgagee 
may, by taking possession of the rents and profits of the 
estate." Their Lordships observed,—“ If an English mort¬ 
em) S. D. A. 1860, p. 44. livyhookun Dot, 2 Mooro 487, 0 \V. 

(c) Juyjecwan l)m v. Ham Das R. P. 0. 10. 
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gagee chooses to forego the benefit of receiving the rents 
and profits, and permits the mortgagor to take therm it 
would have no effect as between him and the mortgagor. 
He would have a full right to recover his debt by reason of 
the mortgage. The only effect would be when some sub¬ 
sequent incumbrancer came in and he had notice of that 
claim. In that case the rule and law in England would 
be that if, after notice, he permits the mortgagor to receive 
the rents and profits, he exposes himself to the claim of the 
second incumbrancer : and that is the principle which their 
Lordships think ought to be applied to this ease.” Their 
t Lordships go on to say that when A proceeded to enforce 
his claim by attachment, but not before, he became in the 
position of a second incumbrancer : “ and therefore their 
Lord-1 lips are of opinion that though possession was taken 
by the mortgagee by means of his mehta (clerk), and 
though he might have received the proceeds of the village 
from 1819 to 1821 or 1825, yet he is not to be charged 
in account with more than he actually received during that, 
time. But when the attachment was placed on the village, 
he had notice of an adverse claim, and if after that time he 
permitted the mortgagor to receive any portion of the pro¬ 
fits of that estate, then he ought with respect to the monies 
so received to be postponed to the subsequent incumbran¬ 
cer. * * He is to be charged for about two years, 

during which time he permitted the mortgagors, after the 
attachment was placed, to receive the rente and profits of 
the village.” 

The mortgagee in possession must sec to the proper 
management of the estate, and will be held responsible for 
any waste or actual damage committed or done by him, and 
for any deficiency in receipts arising from negligence or 
misconduct on his part. The mortgaged property being a 
house, the mortgagee in possession ought to keep the jn’e- 
mises in repair so far as i$ necessary for their proper preser¬ 
vation and use : and in accounting he will he allowed all 
monies properly expended for this purpose, with in- 
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terest (d ). And a mortgagor is entitled to recover damages 
from bis mortgagee, and also from a sub-mortgagee or any 
other person who has joined in the act complained of, for 
injury caused to the property by the acts of the mortgagee 
and others during the time of their being in possession (<?). 
So, he may recover damages for waste committed,—as by 
the improper cutting down of trees (/). But those only 
are liable in damages, who have been guilty of the grievance 
for which redress is sought: and therefore a sub-mortgng'ce 
is not liable for damage caused before his entry (g). 

It is duty of the mortgagee in possession to realise 
balances duly from the cultivators on the estate; and if 
these balances are lost through his negligence, they will 
be charged against him in taking the accounts (//). He 
must pay the wages of village chowkidars and putwarees, 
and all other regular village expenses; these are altogether 
independent of the will of the mortgagee, and are pay¬ 
ments which he, as representative of the owner, is com¬ 
pelled by the orders of Government to make ( i ). 

Every mortgagee in possession is bound to keep regular 
and accurate accounts of all sums received and expended 
by him in the management and preservation of the pro¬ 
perty, and if lie fails to do so, the Courts make it a rule 
to lean against him, and to resolve all doubtful points in 
favor of the mortgagor (j ). 

It has been held that a mere usufructuary mortgagee 
lias no right to plant trees on the land held by him under 
mortgage (/£). But this cannot be accepted as a rule 
applicable to all cases. 

A mortgagee of a share in a joint estate has no such 
right as entitles him to sue for a partition, even although 
the mortgagor acquiesces in his doing so. “ The plaintiff 

0*5 R. 488. W. P 371. 

W ' N. W. P. 430. O') 10 NT. YV. p. 684. Seo W 

( \ T . YV P 1 \tiO.A „ 1 .x _ 


(/)» N. YV. P. 1. 

(g) 7 N. W. P. 438. 

(7/) 9 N. W. P. 159, 371 

(0 7 N. W. P. 248, 477 : 9 N. 


R. 1864, p. 177: 5 YV. ft. 271 : is 
YV, It. 05 (68); and 800 post 



(k) 1 Agra, 281. 
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has founded his claim on the fact that he stands in the 
same position as the mortgagor, and therefore that he is 
at liberty to sue for a division of the estate. The Court 
agree that in a measure he does stand in the position of 
the mortgagor, i. e. so far as he is entitled to hold the 
property in the same manner as he received it from the 
latter : but they consider that as he has no proprietary 
right in the estate, he cannot sue for a division of it, the 
proprietors being alone the persons contemplated by the 
law. Regulation XIX of 1814, who are competent to make 
such an application.” And in such a case, the mortgagee 
seems to be entitled as against the mortgagor to possess¬ 
ion only of the portion of the property mortgaged to 
him, but without distuibailee of the title o£ the lumber- 
dar and his position thereunder, and without inter¬ 
ruption of the existing fiscal arrangements for the collec¬ 
tion of the revenue and general management of the 
estate (l). 

The proprietor of a talook mortgaged a two annas' share 
to B. Subserjuently he sold a five annas' share of the same 
talook to C, w ith whom he made a butwara, under which a 
certain village was registered by the Revenue authorities 
in C's name, and as representing his five annas' share. 
The Court held that on the completion of the butwara, B 
lost all lien over the two annas' share of the village made 
over to C, and that thenceforth his lien was limited to such 
a share of the remainder of the taluok as corresponded with 
a two annas' share of the whole talook as it originally 
stood. As there was no allegation of fraud on the part of 
the proprietor and C, and as the partition was executed 
under a butwara by the Revenue authorities, the Court 
was of opinion that the partition must be taken as final 
and conclusive («). 

So the Privy Council have declared it to have been settled 
by decisions and upon the construction of the Regulations 

(t )10 N. \V. P. 453. , (m) 8. D. A. 1857, p. 358. 
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that a mortgagee who has not perfected his title by fore¬ 
closure and the consequent decree for possession can neither 
compel a partition nor be a party to the butwara proceed¬ 
ings. This was in the case of Byjnath Lull v. Ramoo- 
deeii Chow dry (»). In that case, the mortgager mortgag¬ 
ed an undivided moiety of two out of three villages form¬ 
ing a joint and undivided estate : the sharers were not 
members of a joint and undivided Hindu family, but enjoyed 
their respective shares in severalty. It was held that the 
mortgagor had power to pledge his own undivided share in 
these villages, but that he could not, by so doing, affect 
the interest of the other sharers in them,—and that the 
mortgagee took the security subject to the right of those 
sharers to enforce a partition and thereby to convert what 
was an undivided share of the whole into a defined portion 
held in severalty. And it was further held that where a 
butwara is complete under Reg. XIX of 1814, the mort¬ 
gagee is entitled to claim as the subject of his security, 
that which the mortgagor has received in substitution 
for the original share mortgaged. It would appear also 
1 rom this case, that the mortgagee would be bound by the 
butwara (unless lie can set it aside on the ground of 
fraud) although he neither was nor could be a party to 
those proceedings ( 0 ) . 

An undivided estate was mortgaged to two different 
mortgagees,—a one fourth share which belonged to A being 
mortgaged to X, and the other three-fourths which belong¬ 
ed to B being mortgaged to Y . The tw o mortgagees being 
in possession got a butwara by the Collector, the mort¬ 
gagors not being parties. It was held that the mortgagors 
were not bound by the butwara and could redeem their un¬ 
divided shares, and recover the undivided possession which 
they had given (/>). 


(») 1 L. R. I. A. 106 <120), 21 
W. R. 233. Thin ovcutuIujj the ease 
of Baboo JS T ilhai Sing 4 B. L. R. 
ap. 97. 


( 0 ) 1 L. It. I. A. 121. 

(p) 16 W. R. 353. Thin decision 
was in 1871, before UiAt in byj- 
mth tail's CAfie. 
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A first mortgagee being lawfully in possession under his 
mortgage, a second mortgagee got (as he was entitled to 
get) a decree for the sale of the property, but subject to the 
rights of the prior mortgagee. It w’as held that the second 
mortgagee had no right, in execution of this decree, to enter 
on the property and take actual possession through the 
bailiffs of the Court or otherwise. His proper course was to 
issue a prohibitory order under the 235th and 239th sections 
of the Code of Civil Procedure (q ). And a mortgagee in 
possession of mortgaged premises which have been attached 
by a prohibitory order under section 235 in execution of 
a decree against his mortgagor, is entitled to come in under 
section 246 and claim to have the attachment removed (r ). 

A creditor may transfer to any third party a sum of 
money due to him, without previous reference to the person 
indebted, and without his consent. The transferee may 
resort to the same measures for the recovery of the amount 
of the debt, as the original creditor himself might liave 
adopted had the transfer not taken place («?). 

So, there is no legal impediment to the transfer by a 
mortgagee of his rights and interests as mortgagee, and 
his assignee will have in all respects the same rights 
and liabilities as the mortgagee himself had ( t ). But such 
a transfer must be without prejudice to the rights of the 
mortgagor. The mortgagee may put another person in his 
ow n position, but he cannot create a title in a third party, 


distinct from his own (#). « 

This last rule was given by the Calcutta Sudder Court as 
one of the grounds on which it decided that the mortgagee 
cannot, even in exercise of a powder expressly conferred on 
him by the mortgage deed, sell the mortgaged property 
to a third person absolutely, on default being made by the 
mortgagor. As such a power would not enable the mort- 


(g) Mudhun Mohvn Doss v. Golcul 
Doss % 10 Moore 563. 5 W. R. 

p. o. oi. 

(r) 10 Bom. 100. 


(*) 10 N. W. P. 471. , — 

(0 S.D. A. 1848, p. 530. 

( u ) S. 1). A. 1847, p. 354. Seo 8 
\V. R. 399. 
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g a gee himself to become absolute proprietor of the land, 
it was held that for the mortgagee to exercise such a power 
in favor of a third party, was to create a title distinct from 
his own, and therefore invalid : and that, as the mortgagee's 
own title was one which might be made absolute with the 
aid of the Courts but not otherwise, no higher right than 
this could be passed by him. The title passed by the mort¬ 
gagee, however, when he exercises such a power, is not in 
fact his own right, or any part of it. A conveyance made 
by him under the power, is as it were the direct act of the 
mortgagor, the mortgagee being only the hand by which 
it is made (v ). 

And the mortgagor may either transfer absolutely, or 
mortgage his remaining interest in lands which he has 
already mortgaged, without first redeeming them. The 
purchaser or mortgagee acquires the rights and interests of 
the mortgagor and stands in his place : he takes the pro¬ 
perty subject to the lien of the prior mortgagee, the liabili¬ 
ties of the property not being affected by any subsequent 
transfer which the mortgagor can make. And no act of 
the mortgagor,—nothing, in fact, but a revenue sale,—can 
injure the mortgagee's lien on the land, or on that which 
represents the land (w ) . 

A mortgagor, after having hypothecated or pledged cer¬ 
tain lands by way of simple mortgage, had a settlement 
made which divested him, as proprietor, of all his rights, 
and assigned him a malikana allowance in lieu of his 
claims. It was contended that not only had the mortgagee 
no longer any claim on the land, but that the malikana 
allowance was not subject to his lien. But the Court h<dd, 
that —“ the thing pledged was not changed by the proceed¬ 
ings of settlement., so as to affect the mortg; gee's lien, aud 
that the pledge must be regarded as extending to any in- 


(»•) Supra, pp. 65 -07. 

(w) 4 W. R 45 : 6 W. R. 230 : 
3 W. R. 230. S. D. A. 1848, p. 
305 : 1850, p. 77 : 1857, p. 953. 


6 N. W. P. 32: 7 N. W. P. 138 : 
9 N. W. P. 371, 421 : 11 N. W. 
P. 8. See S. D. A. 1858, p. 382. 



OF THE RELATIVE ESTATES AND DUTIES 



terest essentially involved in, and arising from, the interests 
possessed in the property by the debtor at the time of the 
original transactions ; and that the malikana right assigned 
to the mortgagor at the settlement, strictly fell within that 
category” (x). 

If a first mortgagee obtains a decree against the mort¬ 
gagor, declaring the debt a charge on the land, and the 
land is sold in execution of that decree, but does not realise 
more than enough to pay off the first mortgage, the auction 
purchaser has a title to the land free from all incumbrances 
subsequent in date to the first mortgage (y ) . 

The mere purchase of mortgaged property by a fhird 
party, does not render him personally liable for the debt, 
to secure which the land was pledged. The lien on the 
property under mortgage continues, and the only effect 
which the purchase has on the mortgagee's position, is that 
it gives the purchaser, as the mortgagor's “ representative,” 
the option of redemption (z). 

An agreement in general terms, such as “not to alienate 
any of my property until the debt has been paid,”—no 
property in particular beiug mentioned,—does not constitute 
a mortgage; and a bond fide purchase made from the 
debtor is good and cannot be set aside (a). 

Where a mortgagor has in mortgaging certain lands ex¬ 
pressly agreed not to alienate so long as the debt re¬ 
mains unsatisfied,—an alienation made in breach of this 
agreement has been held to be voidable by the mortgagee, 
if not absolutoly void (b). But such alienations are bad 
only in so far as they interfere with t ie rights ot‘those 
with whom the agreement not to alienate was made. 

(x) 8 N. W. P. 669. M B. D. A. 1865, p. 353. See 5 

(J) 10 N. W. P. 227. 1 B. L. B. L. B. 264 (F. B). 

E. 162. 17 W. R. 560. (6) N. W, P. v. 6, p. 39 : v. 7, 

(z) 8 N. VV. P. 316. Seo S. D. p. 614 : v. 8, pp. 316, 341, 669 : v. 


A. 1857, p. 953 : 185S, p. 358: 
1859, p. 1181. 


9, p, 61” : v. 10, pp. 227, 240 3 . 

I). A. 1848. p. 682 : 1851, p. 482. 
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An appeal was admitted, the judge being of opinion that 
u the condition of the mortgage {viz., that the mortgagor 
should not alienate during its continuance), could never be 
intended to preclude the mortgagors transferring their own 
proprietary right to a third party, subject to the original 
mortgage. Of course, possession could not be decreed on 
such a transfer, until the full amount due to the mortgagee 
was paid or liquidated from the usufruct.” And this view 
of the law was afterwards taken by the full Court and the 
transfer was declared to be valid, subject to the mortga¬ 
gee's prior lien [c) . So, where there was an agreement f f not 
to give a hut or permanent pottah,” and that “ if any sale 
&c., should be made, it should be invalid,” it was held that 
the mere giving a mortgage by conditional sale of the land 
referred to, was no infringement of the contract. It was, 
however also said that if the sale were made absolute so as 
wholly to alienate the property, there would then be a 
violation of the agreement (d). When in a soolenamah 
there was a stipulation in general terms not to alienate the 
property, a mortgage made in order to save the estate from 
permanent alienation was upheld. The debt for which it 
was mortgaged, had been incurred to save it from being 
sold for arrears of revenue [c ). 

There was a stipulation in a mortgage deed that until 
the mortgage debt was paid off, the mortgagor would not 
sell the property, or that if he did sell it, he would sell it 
to the mortgagee at a fixed price. The mortgagor subse¬ 
quently executed a hibba-bil-iwaz giving a portion of the 
property to his wife in lieu of dower. The mortgagee sued 
to sot aside the h lb bit-bil- ho cl z as null and void. The 
Court ( f ) held that the mortgage deed merely gave the 
mortgagee a right of pre-emption at a fixed price, in (he 
event of a sale being made, but did not absolutely prohibit 
the alienation of the property,—and that the mortgagee 

( C ) S. I). A. 1848, p. 306 : and (<?) ON. W. P. 227. 

P- " (/) 1 Agra F. B. 60. Soo 1 Agra 

(rf) S. D. A. 1868, p. 477. F. B. 7. 
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could only sue to enforce bis right of pre-emption. Not 
having offered to purchase, his suit was dismissed. 

The general rule nwy he said to he that an express stipu¬ 
lation not to alienate mortgaged property until the debt 
is paid off, does not in equity preclude the mortgagor from 
transferring his own remaining right, or making a second 
mortgage,—hut such transfer or mortgage will always he 
subject to the prior mortgage (//). 

Thus where in contravention of an express condition not 
to alienate, the mortgagor transferred his proprietary right 
in the mortgaged property to a third person by a lease for 
a term of years,—the mortgagees, having obtained a decree 
for the sale of the mortgaged property in satisfaction of 
their claims, sued to have the alienation declared invalid 
as frustrating the execution of their decree. The Court 
declined to set aside the lease, but made a declaration 
that it would not be binding on a purchaser at a sale held 
in execution of the decree unless he chose to assent to the 
lease continuing in force (/i). 

An alienation contrary to express agreement cannot be 
pleaded by r the alienor, for the purpose of avoiding his own 
act. The person whose interests are prejudiced by the alien¬ 


ation, can alone put. in such a plea or have the transaction 


set aside (i). 

The plaintiffs in a suit, sought to charge certain lands 
with monies due to them. The lands in question had been 
mortgaged in 1846 to the defendants, and the equity of 
redemption was sold to them by the mortgagor in 1850. 
Prior to the sale in 1850, a prohibition against the alien¬ 
ation of the lands in question, was under section 5, Reg¬ 
ulation II of 1800, issued at the instance of the plaintiffs. 
It was held, that the rights and interests of the mortgagor 
in the property attached, as they stood on the date of the 

(jf) S. D. A. 1356, p. 912 : 18 )7, tho ce^B coll oeted (here, p. 126 note. 
p . gos. Sen 1 I). L. 3& 152 : 17 W. R. 600 

(A) 1 1. JL. R. All. 126 mid wjo (0 10 N. W P. 610. 
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issue of the prohibition against alienation, were liable to be 
sold by the plaintiffs in execution of the decree they had 
obtained for payment of the debt due to them by the mort¬ 
gagor (/). 

A mortgage executed subsequent to and pending attach¬ 
ment duly made is null and void, so far as may be necess¬ 
ary to secure the execution of the decree. Section 240 of 
Act ^ III of 1850 is not to be read in the widest sense, as 
rendering such an alienation null and void against all the 
world. It relates only to an alienation which would affect 
the creditor who obtained the attachment—being intended 
for Ala protection, and not for that of all persons who at 
any future time might possibly obtain executions (£). 

Where there is a suit for foreclosure, and the mortgagor, 
a defendant in that suit, voluntarily sells, pending the suit, 
part of liis interest in the equity of redemption, the pur¬ 
chaser will not be allowed afterwards to institute a new 
suit for foreclosure (/). And one who takes a second 
moitgage pending a suit by the first mortgagee for a declar¬ 
ation ol his lien and sale, has no title as against a pur¬ 
chaser under a decree for sale in the first mortgagee's 
suit ( M ). 

The fact of there being an existing mortgage over lands, 
in no way prevents jjie right and interest of the mort¬ 
gagor from being sold in execution of a decree against 
him («), And an execution creditor should attach those 
rights and interests, notwithstanding their being incum¬ 
bered. If lie does not do so, but remains content with a 
temporary arrangement such as an assignment of the rents 
of the estate, the mortgagor's rights may be sold^ and 
applied in satisfaction of the debt of any other dec reel) older, 
who may afterwards come and attach them. 


(/) s. 1). A. 1850, p. 67. See 11 

N. w. r. 11. 

(A) Anund Lall Doth v. J.uUodhur 
IShuw 14 Muoro, 513, 1U Ji. L. It. 
134 (P. C.). 

(/) Anmdowoye Dossee v. J)ho* 


ntndro Chunder Mookcrjcc, 14 Uooro 
101, 8 B. L. It. 122. Soo 11 Beni. 

24. 

(w) 11 Bom. 64. 

(«) 8ee S. D. A. 1847, p. 053 ; 
1858, p. 498 : 1860, v. 2, p. 35. 
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A judgment creditor, instead of attacking the remaining 
rights of his debtor who had mortgaged certain property, 
merely applied to the Court for an assignment of the rent pay¬ 
able to the debtor by the lessees of that property : and these 
rents were accordingly paid to him, so long as the lease lasted. 
Another judgment creditor had bis debtor's rights as mort¬ 
gagor put up for sale, in satisfaction of his decree. It was 
held that the first creditor, having* chosen to rest satis¬ 
fied with the assignment and by his own laches allowed 
the rights of the mortgagor to get into the hands of 
another, had lost his remedy as against those rights, and 
that he had no claim against the second judgment creditor 
or against the estate which had passed into his hands 
under the sale in execution of his decree (o ). 

Only those rights and interests which remain to the 
mortgagor can be sold, and the sale of them in no way 
affects the mortgagee or his lien. A purchaser at a sale 
in execution of a decree takes only what the person whose 
rights are sold has to give; and his acquisition is subject to all 
the conditions and incidents under which it was held at the 
date of the attachment ( p ). But, the question being 
whether the possession of one who had, without notice of 
a prior mortgage, purchased at a sale in execution of a 
decree obtained by a third party against the mortgagor, was 
possession adverse to the mortgagee,—the Privy Council 
held (q) “ that the title of a judgment creditor or a purchaser 
under a judgment decree cannot be put on the same foot¬ 
ing as the title of a mortgagor or of a person claiming 
under a voluntary alienation from the mortgagor •” and 
that the possession of a purchaser under such circum¬ 
stances is really not the possession of a person holding 
in privity with the mortgagor, or so lidding as to be 


(o) 8 N. W. P. 372. 

(^) Rajah Enayet JTossabi v. Gir* 
dharc. Lai 12 Moore 3GG, 2 B. L. 
li. P. C. 75. 11 B. L. K. 237. 
9 W. li. 244. N. W. P. v. 9, pp. 
399, 569: v. 10, p. 662: v. 11, p. 


8. S. D. A 1857, pp. 486, 953 
1858, p. 498 : 1860. v. 2. p. 25. 

(q) Anundomoye j Dossed a oaae 11 
Moore 101 (111), 8 B. L. R. 122. 
See 18 W. R. 200. 
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an acknowledgment of the title of the mortgagee,—for 
in the absence of notice of the mortgage, the possession 
which the purchaser supposed he acquired was a possession 
as owner. A purchaser at a sale in execution of a 
decree is entitled to all the rents due on the date of sale, or 
falling due afterwards. .But he cannot recover from the 
former proprietor arrears of revenue fallen due before the 
sale, which the purchaser lias been obliged to pay in order 
to prevent the estate from being sold by Government (r). 

An usufructuary mortgage was granted, by way of lease, 
two years being the term given for repayment, there being 
also a stipulation that, after the lapse of that time, the 
mortgagee might hold on, until his claim was satisfied. It 
was held, that until the mortgage debt was paid, the mort¬ 
gagee was entitled to possession, both before and after 
the expiry of the term of two years, even against a decree- 
holder (#). 

When there is a stipulation that the mortgage debt 
shall be paid off on a day named, a sale of the property 
m execution of a decree against the mortgagor, does not 
diminish or affect the lien of the mortgagee, who eon- 
sequent ly Ls not entitled to sue the mortgagor personally 
for the recovery of the debt, before the day fixed by the 
contract (t ). 

A mortgagee ought not, however, to remain quiet at the 
time of a sale of the mortgagor's rights and interests, but 
should give notice of his lien (u) : and the existence of 
his claim should be made known to the bidders by the ofli- 
eer conducting the sale. 

A mortgagor impliedly warrants his title to the property 
which he mortgages : and if the title is defective, the mort¬ 
gagee ean sue for damages for the breach of contract, 
though there lie no express agreement as to title (<’). 

It is the duty of a mortgagor who lias covenanted to put 

W 0 N - W ‘ P ' ***. (“) 5 Dt. W. V. 3. Sec a„l p. 1,0 

(#) 6 Rol. Kup. 175. * (v) 2 Agra, 109. 

(t) 3 N. W. P. 200. 

17 
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mortgagee into possession, to do so at once, and to 
secure his quiet enjoyment of possession during’ the term 
agreed upon. And a mortgagor who refuses or is unable 
to give and to secure possession to an usufructuary mort¬ 
gagee, renders liimsolf liable to an immediate action for 
recovery of the money advanced, with interest. 

There was an usufructuary conditional sale : the mort¬ 
gage money was not repayable until the lapse of twenty 
years, but the mortgagee was to have possession from tlm 
date of the mortgage. Possession was withheld, and the 
mortgagee sued to recover the money lent by him with 
interest. It was held that the mortgagee was entitled to 
recover at once, without waiting till the end of the twenty 
years (#?). 


A mortgage by way of lease was granted, the condition 
being that the farm should continue in force until the 
money was repaid. Previous to payment, the mortgagor 
ejected the mortgagee : and the Couil held that the latter 
might sue the mortgagor for the money, and was not re¬ 
stricted to a suit lor possession. The mortgagor having 
committed a breach of contract, could not enforce fulfil¬ 
ment from the mortgagee of what was to be performed on 
bis part (.r). 

In a case, which has been already referred to, of mort> 
gage by conditional sale, the mortgaged lands were, prior 
t > tin- date at which the loan was repayable, sold under a 
decree i\< belonging to a third party. The mortgagor 
tiiHu<-ces.-i ally a-soiled his rights in the summary sale pro¬ 
ceedings, but tuuh no further steps to protect the mort¬ 
gagee. P was decided that as the mortgagor had neg¬ 
lected the duty which lay upon him of preserving his rights 
for tin.* mortgagee, the latter was entitled to sue to recover 
the money he had advanced, and was not bound to enforce 
his claim against the land (y). 


(a 1 ) l<j« Ooiht Pur hath Sing v. (a?) S. D. A. 18*32, p. 103: 18,33, 
MnrtiuiKtt, 1 Mm 411. S. 1). A. p. 59 : 1858, p. 300. See- 1>. A. 
850, p. Hi' 1 . JS. W. P. 18oo, p 1850, pp. 6b, 322. 

Umi. ((/) S. 1). A. 1»53, p. 57#. 





Wlion the agreement was that the mortgagee should be 
put in possession and repay himself from the usufruct, 
and the mortgagor prevented his getting possession and 
evaded having his name registered in the Collector’s books, 
this was held to entitle the mortgagee to sue for his money 
instead of for possession ('). 

It would seem that if the mortgagee is deprived by 
diluvion of the possession of land of which he holds an 
usufructuary lease, before he has been repaid what is duo 
to him, he has a right, in the absence of express agreement 
to the contrary, to recover from the mortgagor the unpaid 
balance of the mortgage debt {a). So where a house was 
mortgaged—thQ usufruct to be in lieu of interest,—and tho 
house was burnt while the mortgagee was in possession, 
the Bombay High Court, held that as the house perished 
by accident and without negligence on tho part of tho 
mortgagee, he was, in the absence of any special agreement 
to the contrary, entitled to sue the mortgagor for the 
mortgage debt (6). 

In one ease the mortgagee had possession, by deed of 
bunuiy in security for a loan. The terms of the deed wore 
such that so long as the estate remained bound by tho 
mortgage, the mortgagee could look no further than tho 
estate and the convenience of the mortgagor for the dis* 
charge of the debt. The property was sold for arrears of 
Government revenue, and the mortgagee consequently lost 
possession. The sale for arrears left surplus proceeds which 
were claimed by and paid to a third party who held a 
decree against the mortgagor. The mortgagee then sued 
this third party for the surplus proceeds paid to him. 
on the ground that they represented the mortgaged 
( 'ate and were bound by the mortgage. But it amis 
held that until tho mortgagee obtained a decree against the 
mortgagor he had iv» more right to the surplus proved, uy 

(r) S K. W. T. 28G. Soo 11 N. (a) 21 W. R. 221. 

\V. r. 115. S. 1). A. 185D, p. ' (h) 7 Bonj. a. j. J16. 

118 ). 



m 


OF THE RELATIVE ESTATES AND DUTIES 



other assets belonging u> the mortgagor than any other 
wilinary creditor had (e). If in execution of a decree of 
Court, mortgaged lands are sold subject to a mortgage, 
the mortgagee is not entitled to share in any surplus (,l). 

During the term of a zur-i-peshgee lease, the mortgagee 
was ejected by one who had, at a safe in exo,, 
deeiee, purchased the right and title of the mortgagor in 
the property. It was held that the mortgagee was not 
entitled to sue the ejector for the money secur 1 to him 
hy the zur-i-peshgee lease,—and that his only remedy was 
7 a smt to recover possession or for damages, as the pur¬ 
chaser who ejected him was not privy to the contract be- 
tw < 3 tiii the mortgagee and mortgagor (<*). 

If it is the expressed intention of the parties, that the 
anil, and tile land only, shall he the source from which 
the mortgagee is in any event to be paid, he must in the 
first instance bring his suit for possession. The terms of 

a mortgage deed were, that the surplus proceeds of a cer¬ 
tain talook should be applied to the extinguishment of the 
mortgage debt, « and that in the event of the non-fuMl- 
ment of this condition, the mortgagee might sue to obtain 
possession. of the estate:' It was held that the mortgagee 
could only avail himself of the remedy expressly provided 

for him in his deed, and must sue for possession (/). Id 
uiioihev case the mortgagee, who was put in possession, 
was 1o keep a certain portion of the yearly usufruct in lieu 
of interest, anil thi he was to continue to do, until the 
niort . o”. -rs came forward and paid off the principal in mio 
sum. The mortgagee, after being in possession some years, 
\olnntarily gave it up and brought a suit on his mortgage, 
i"i principal and interest. It was decided that so lemo¬ 
ns ho received the specified sum from the usufruct he 
hmljio right to complain, or to ask f« r 1 is r nieipal, until 
such time as the mortgagor chose to pay it off. It woe, 
however, observed that if he bad been dispossessed while 


(») - s . I> A. i min, v i. ji. ns. 
(i/j Alt VI) I „( ISA a, iSt-c. u: 1 


(«•) 2S W. t;. 41. 
(/) 3 N. VV. 1\ 18. 
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any thing- was yet due to him on the mortgage, he would 
have had a right to claim to be restored to the estate or 
to sue without further delay for the cash payment, which¬ 
ever he preferred (g ). 

There was apparently a pure usufructuary mortgage, 
tli.* agreement being that the mortgagee should have 
possession until payment: but the money was not paid, 
nor did the mortgagee get possession. He therefore 
brought a suit for possession, and for the interest of his 
money during the time he had been kept out. The Court 
ruled that the conditions of the deed shewed that the mode 
of payment selected and stipulated for by the parties was 
payment from the usufruct, and that the mortgagee's claim 
for interest was not in accordance with the terms of the 
deed, and must bo rejected [It). 

The question w&s raised whether a mortgagee by usu¬ 
fructuary conditional sale, who had never got possession of 
the property, could foreclose the mortgage, he having 
refused to accept a tender of the principal sum due, on the 
ground that he was also entitled to interest for the time 
during which the usufruct was withheld from him. The 
Court expressed an opinion, “that if he did not obtain 
the possession stipulated for, it was open lo him to bring a 
suit to enforce fuliilment of the contract, but lie was not 
at lil>erfcy to forego tliis right, and to demand interest in 
lieu thereof, contrary to the express terms of the con¬ 
tract" (/). 

In like manner any deviation by the mortgagee from 
the terms of his contract, entitles the mortgagor at any 
time to have it cancelled and to pay oil’ his debt. 

V mortgage agreement, in the form of an usufructuary 
conditional sale, provided that certain arable and orchard 
lands, portion of the^mortgaged property, should continue in 
the possession of tlio mortgagor. The mortgagee, during 

(<?) 3 N. W. T. 831. (ij s N. W. P. 441. 

(//> 3 N. W. P. 211. 
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the continuance of the mortgage term, took possession of 
some of the reserved orchard lands. It was held that this 
was such a breach as entitled the mortgagor at once, and 
without waiting for the day of payment originally agreed 
on, to cancel the mortgage contract and recover possession 
of the whole mortgaged property, on joying into Court 
the full amount of the loan. And his right to do so, was not 
affected by the fact that it was not expressly given to him 
by the mortgage deed (j ). 

A question of priority having arisen between two mort¬ 
gagees,—the second claiming priority on the ground that 
with his mortgage he obtained possession of the title-deeds 
—the Madias High Court held that the non-poc> ession of 
the title-deeds by the first mortgagee was a circumstance 
calling for explanation, but that if he com the 

Court that the absence of the title-deeds was rea onably 
account- to him at the time when he obtained hte 

mortgage, or that he was subsequently induced to part with 
them upon such grounds and under such circumstances as 
to exonerate him from any serious imputation of negli¬ 
gence, his priority would not be lost because the mortgagor 
afterward dishonestly handed over the deeds to a second 
mortgagee (/c). 

If there are two mortgages of the sane property, the 
first mortgagee if he purchases the right and title of the 
mortgagor, may still use his mortgage to protect himself 
against tin* second mortgagee (l). 

If o prior mortgage i» paid off, the debt to the mortga¬ 
ger- who is satisfied will be deemed to be extinguished, 
unless the prior mortgage is expressly kept on foot. 
There is uo rule as to “tacking,” such as is known to the 
English law (//*). Thus where a second mortgagee paid off 


(j) 10 N. \V. P. 223. 

(k) 4 Mad. 369. 

(/) 7 Mud. 229. 

(/;() A** to tnckiny, sou Piaher's La v 

«.f Muctgugo t 3d.Ld.pi».om),«00. “A 
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to bis original security another 
which he holds for a subsequent 
debt, or rui inciimbnmoor subao- 
quunt to th« uocond, by r* tting in 
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the first mortgagee, but did not take an assignment of the 
first mortgage nor do any thing to keep it alive as a security 
against subsequent incumbrances created prior to the date 
of the second mortgage, it was held that these incum¬ 
brances had priority of the second mortgage (u). 

There are several cases which are remarkable as showing 
that a mortgage may be in abeyance for a time, without its 
validity being affected. Thus, where the mortgage is of 
an usufructuary nature, and the Collector comes in and 
farms the land, not on account of any fault or mismanage¬ 
ment on the part of the mortgagee, the mortgage is, as 
respects the land, in abeyance during the Collector's possess¬ 
ion, but will revive in full force when he gives it up 
again (tf). So if a mortgagee purchases the remaining 
rights of the mortgagor, and his purchase is set aside on 
the ground of the mortgagor having previously disposed of 
those rights, the mortgagee's original title will revive in 
full force (p). 

AM the holler of a zur-i-peehgoe lease has rights equival¬ 
ent to those of a mortgagee, he has such an interest in 
the lands leased, that if execution be issued againstfhat 
u interest/' it must be sold according to the rules prescribed 
for the sale of realty, not according to those laid down for 
the sale of personalty {q ). 

According to English law, if the owner of two estates 
mortgage them both to one person, and then mortgage one 
of them to another person, without notice, the second mort¬ 
gagee may insist, under the doctrine of marshalling, that 
the debt of the first shall be satisiiod out of the estate not 



u piior legal security may, under 
certain circamstann *M r postpone 
the lights of rHcsno incuiuhraiict \n 
until fi-iri.M.iLtion of both tiio secu. 
ritios which liuvo born thus uni¬ 
ted. This doctrine called tat A: <j 
is applicable both to real and per¬ 
sonal estate. It set ms to bo alto¬ 
gether contrary to any principle 
of equity, thu essence of which is 


equality ; and it is in fact only 
founded upon the preference 
w): h in this country [England] 
h shown to legal titles.” 

(») & B. JU It. 103. See 2 II. L. 
R. ap. 15. 

(o) N. W. 1\ V. 7, p. 7 : v. 8, 
p. 50 • v. 10, p. 553. 

(p) ON. W. P. 183. 

{•/) 8. L). A. 1801, v. 1. p. i)7 
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mortgaged, to the second, so far as that will extend. As 
this rule is in principle equitable and just, it may no doubt 
be safely applied in this country also. But of course it 
will not be so applied as to prejudice the first mortgagee^ 
right to recover principal, interest, and costs (r). 


(>') Sec Fisher’s Law of Mortgage, 3d. Ed. p. 704 &o: also 7 W. B. 483. 
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OF REDEMPTION. 

The mortgagor, his heirs, and assignees to whom he has 
transferred his interest, are entitled to redeem a mortgage. 
Rut the right to do so, exists only up to the time of the 
lands being sold under decree of Court in satisfaction of 
the mortgagee's claim, or, where the mortgage is by way 
of conditional sale, until the mortgage lias been finally 
foreclosed. And redemption can never take place, until 
a sum equal to the amount of the principal monies 

advanced, with interest at the rate stipulated for,_ : or if 

no rate has been stipulated for, at twelve per cent._ 

has been received by, or tendered to the mortgagee. 
If the contract was entered into before Act XXVIII of 
1855 came into force, it is not in any case necessary to pav 
or tender interest at a higher rate than twelve per cent, 
per annum. 

The payment to the mortgagee of what is due to him, 
must come either from the usufruct of the property pledg¬ 
ed, or from some of those persons in whom the right of 
redemptiou is vested : for the interest of the mortgagee 
in the land is inferior only to that of the mortgagor and 
his representatives, and if they do not redeem, the mort¬ 
gagee need not allow any one else to do so. A mortgagee, 
therefore, is not bound to receive payment of the sum due 
to him, or to relinquish his lien, without having proof that 
the party offering to redeem is entitled to insist upon his 
18 
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right to do so. And he may put any one who claims the 
right, to proof of his title, not being obliged to give up his 
mortgage tenure to a stranger. Thus, a person claiming 
to redeem on the ground of inheritance from the mortga¬ 
gor, must prove that he really is the heir of the mortgagor, 
before he can succeed in his suit (a ). “ The mortgagee is 

not bound to any person who may start up with the allega¬ 
tion that he has succeeded to the rights of the original 
mortgagor. On the contrary, it is his duty as trustee for 
the mortgagor, to take the same care of the estate as he 
would of his own, and to admit no claims upon it until 
assured of the title of the claimant” ( b ). 

And if the mortgagee rejects the tender of one not en¬ 
titled to redeem, the mortgagor cannot afterwards claim 
any benelit from such tender, unless it was expressly made 
on his account. TIius, a creditor having obtained a decree 
against his debtor, wished to put it in force by attaching 
and selling certain lands belonging to the latter. But the 
lands being in the possession of a mortgagee by conditional 
sale, the decreeholder instead of attaching them deposited 
in Court what was due on the mortgage, and brought 
a suit for redemption, in which he was unsuccessful as it was 
held that he had no title to redeem. The mortgagor himself 
afterwards brought a suit for redemption, on the ground that 
the right to redeem (which would otherwise have been 
barred), bad been kept alive by the money having been 
tendered by tlie decreeholder. The Court was of opinion, 
that the money so deposited could not be considered to he 
the money of the mortgagor, it not having been deposited 
on his account, or for bis benefit in any way. It was not 
deposited with a view to save his estate from the condi¬ 
tional sale, but with the view of bringing it to an absolute 
sale by public auction, in satisfaction of the claims of the 
depositing party ( e ). 


(a) 7 N. W. P. 45 : 1860, p. 
120 . 


(5) S. I). A. 1859. p. 1273. 
(c) 3 Sob Ilcp. 64. 
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In this ease, however, the deposit, if it had been made 
in the mortgagors name and with his consent, would have 
been good, both as entitling the creditor to redeem, and as 
keeping alive the right of the mortgagor himself to do so. 
It would then have been the act of the mortgagor himself. 

A person holding imder the mortgagor,—as a mere 
raokuTreridaT ' — whose tenure has been created pending the 
mortgage, has no right of redemption (d ). 

Persons to whom the mortgagor has transferred his 
whole interest, that is to say, purchasers out and out of his 
equity of redemption, are entitled to redeem ( e ). It was 
however, apparently* not so held formerly {f ) . 

If a purchaser of the mortgagor's equity of redemption 
makes default in paying the purchase money or any portion 
of it, this does not necessarily invalidate the sale. In a 
suit brought by the purchaser to redeem, the mortgagee 
cannot avail himself of the objection that the full amount 
of the purchase money has not been paid, since his only 
right is to be satisfied that the person seeking* to redeem is 
not a stranger, but one to whom the equity of redemption 
has been transferred by a bond fide sale (^). 


A mortgagee by conditional sale can redeem one who 
has a prior simple mortgage of the same property (/i). 
And where there age and a subsequent 

mortgage by conditional sale, the first mortgagee having 
got a decree and having sold the property in execution, the 
Court held that the second mortgagee could have redeemed 
the first, and that not having done so, but having allowed 
the estate to be sold to satisfy the first mortgage, he had 
no claim as against the purchasers at the sale, and Could 
not follow the lands in their hands (i). 


(rf) 17 W. It. 272. It would, bo 
otherwise by ^English law. Suo 2 
Fisher* Law of Mortgage, 3rd Ed. 
p. 707. 

( 0 ) 3 W. It. 230: 6 W. R. 230: 
11 W. R. 518 : 23 W. R. 25. 4 
Agra, 30. W. D. A. 1853, p. 859. 9 
N. W. P. 371, 421. 


(/) S. I). A. 1847, p. 409. 6 
N. W. P. 210. 

(y) 4 Agra, 30. 

(A) S. D. A. 1848, p. 305 : 1859, 
p. 1567. 4 W. R. 45. 

(0 S. D. A. 1859, p. 1567. J 
W. R. 45. See Marsh. 191. 
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Tho Agra Sudder Court formerly \ield that no subsequent 
mortgagee had the right to redeem a. prior mortgagee by 
conditional sale. The Court said that “ the parties to a 
mortgage contract are mutually bound by their engagements 
to each other ; and as the first mortgagee's contract was 
with his mortgagor, and with him only, or with his legal 
representative in which light the second mortgagee cannot 
be viewed, it is not competent to any third party to claim, 
or to the Courts to compel, a surrender of the tenure in 
whole or part, for which the first mortgagee is only an- 
sw erable to the person from whom he received it, by pay- 
meut of the amount of the mortgage loan. It equally 
follows, that the mortgagor is not at liberty to devolve the 
right of redemption to a third person, not a legal repre¬ 
sentative" {j). And the Calcutta Sudder Court appears 
to have come to the same conclusion (k ). 

But these decisions have been practically over-ruled (/). 
In a ease in which there was a zur-i-peshgee lease for nine 
years, with a condition against alienation, and after the 
nine years had expired a second zur-i-peshgee lease was 


granted by the mortgagor to a third party,—it was held by 
tho Agra High Court that the latter could sue to redeem 
the first lessee (m). “The nature of the original transac¬ 
tion was not such as to entitle the lender to say that the 
borrower was (and this even after the expiration of the 
lease) prohibited from dealing in good faith with & third 
person for the means of discharging the prior incumbrance : 
and if the new lease was made on the security of the land, 
(whether the security contracted for was like the former 
for a term of years, or of a higher nature) the transaction 
conferred such an interest in the land on the lender, as to 
entitle him to occupy the mortgagor's place for the purpose 
of maintaining a suit to redeem. To hold otherwise would 


(j) 8 N. W. P. 301. 

{k) S. D. A. 1863, p. 859 : 185(>, 
p. 918. 

(/) 3 W. JX. 230 : 23 W. R. 25. 


Sec* 6 W. R. 230. 1 Agra F. B. 7. 
See ante p. 123. 

(«) 1 Agm F. B. 7. 
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lead in many cases to the infliction of grievous hardship on 
the mortgagor; for he may have been compelled to mort¬ 
gage his estate at a time when the rate of interest was 
high, and subsequently be enabled to obtain a loan on 
easier terms ; while the first mortgagee receiving his prin¬ 
cipal and interest in full, and having, as in the present 
case, been in possession during the whole term originally 
bargained for, would have received all that he could under 
any shadow of pretext lay claim to. The decisions, in those 
cases where the mortgage was by conditional sale, as to the 
persons who are properly to be deemed the ‘ legal represeu- 
tatives , of the mortgagor within the meaning of the Regu¬ 
lation, do not apply to a case like the present, even assum¬ 
ing that those decisions are not to he questioned. The 
lender has never dealt for any interest in the estate (beyond 
that which has already expired) save merely for the purpose 
of securing the repayment of the loan; if he is allowed to 
retain possession until he is fully repaid, he will have 
received all that he contracted for ; and if he obtains this, 
wc think lie cannot justly be allowed to object that the* 
person who seeks to redeem the property is not the borrower 
himself, but one who has acquired from the borrower an 
interest in the property sufficient, as we hold it to be, to 
authorize redemption. The reasoning in the cases quoted, 
and especially in the earliest ease (15tli May, 1853) is not, 
satisfactory to us. The mortgage contract is there regard¬ 
ed as a contract strictly personal, betweeen the mortgagor 
and the mortgagee, or at any rate personal to this extent, 
that the latter may object to the intervention of any third 
person unless such person fully represent the mortgagor by 
reason of his having acquired the whole remaining proprie¬ 
tary right and interest of the mortgagor in the land. Viewed 
as ft security 1‘or obtaining the payment of a loan, the mort¬ 
gage contract appears to confer no such right on the mort¬ 
gagee, nor does it incapacitate the mortgagor from any 
other dealing (except in defeasance of the rights of the 
mortgagee) with the property.” 
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To hold that a subsequent mortgagee has not the right 
of redeeming a prior mortgage by conditional sale, is in 
direct opposition to the principle which is the basis of the 
rule that a purchaser of the mortgagor's whole interest, 
has the same right of redemption that his vendor had. 
The estates of a mortgagee and of an absolute purchaser 
are alike, only that of the former is subject to be divested 
on the happening of certain events. A mortgagee is, in 
fact, the purchaser of the rights of the mortgagor: he 
buys them, but gives the mortgagor the chance of re-pur¬ 
chasing within a certain period. In England and in 
America, it has always been held that every person being 
a subsequent incumbrancer, or having a legal or equitable 
lien on premises already subject to a mortgage, may insist 
on a right to redeem on payment of the principal, interest, 
and costs due to the party redeemed, lie who redeems being 
himself liable to be redeemed by those below him («). 

The refusal to recognise the right of a subsequent in¬ 
cumbrancer to redeem a prior mortgagee by conditional 
sale, probably arose from the principle being lost sight of, 
that the mortgage is merely a security for the debt and 
collateral to it, and that if the debt is paid by one who has 
au equity over the land, the mortgagee has got all that he 
had a right to, or that it was ever intended he should 
have (c). The transaction was treated by the Courts as 
one of absolute purchase to take effect on a certain day, 
but liable to become void in the event of payment by the 
mortgagor before that day. It was in fact dealt with as 
it was in olden times by the English Courts, before the 
present system of equity sprung lip. The terms of the 
contract were followed literally; and as they contained no 
agreement for the re-pavment to the mortgagee of the 
money advanced by him, it was considered that he looked 
to be repaid by getting possession of the property pledged, 

(w) 2 Fisher’s Law of Mort- 231, 232. 
pfttces, 3rd Ed. p. 7-15. Story’s (a) See Hunoomanpcrsad Panda</'& 
Equity Tending, ss. 185, 186, pp. fftse, f> Moore 393. 
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ami by that alone, and that he was entitled to the possession, 
except in the one event of the mortgagor paying him oft 
strictly in the mode agreed upon. 

A third party to whom the right has been expressly 
reserved in the mortgage deed, is entitled to redeem, as 
the mortgagor himself might have done (p). 

But a person may by his own acts deprive himself of the 
right to redeem. A mortgagor presented a petition in 
Court, stating that he was unable to pay off his debt, and 
that he had put the mortgagee in possession as on foreclos¬ 
ure. The Court seems to have been of opinion that he 
. was estopped by this proceeding, from afterwards redeem¬ 
ing j but that unless delivery of possession to the mort¬ 
gagee were proved, there was nothing in what passed to 
bar the right of one claiming under an absolute purchase 
from the mortgagor (q). 

here the mortgage debt is by the mortgage contract 
payable on a date specified, the mortgagor cannot insist on 
a pai t ini redemption of the property or on redeeming before 
the date agreed upon. If the mortgagee accepts payment 
of the principal or part of it before the date fixed, the terms 
on which the payment is made must be the subject of special 
arrangement between the parties. The mortgagor lias no 
light of redemption unless the whole mortgage debt has 
been cleared off (r). 

A mortgagor is not entitled to redeem any portion of 
the property pledged without the whole debt‘being paid 
oil. A mortgage transaction is one and indivisible, and 
the mortgagee has a lien over the whole estate, until the 
whole amount due to him lias been paid. 

Four villages were together mortgaged for a certain 
sum : the interest of the mortgagor in two of them was 
afterwards sold, and the purchaser sued to redeem these 
two, on payment of what he considered to be the propor¬ 
tion of the advance secured upon them. It was held, that 


(y>) 3 N. W. P. 187. 

(4 8. D. A. 1849, 811. 


(r) 20 W. E. 387. 
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ie charge on the four villages could not be broken up, 
and that the mortgagee had a lien on the two, as on the 
four, for the whole mortgage debt (s ). 

Two mouzahs, each bearing a separate jiimma, were 
mortgaged as a security for an advance of 2,000 rupees. 
The mortgagor then applied to the Revenue office for 
change of registry on behalf of the mortgagee, representing 
each mouzah to have been pledged for 1,000 rupees. 
Separate applications were necessary for each mouzah, by 
reason of their bearing separate jummas in the books. A 
few days afterwards, the mortgagee applied for registration 
in the usual form, making no mention of there being any 
separate advance or lien on each mouzah. The Collector, 
however, issued the usual notification in conformity with 
the specification of the mortgagor. But the Court never¬ 
theless held that, as the deed conveyed a lien on both mou¬ 
zahs for the entire loan, neither of them could be redeemed 
without payment of the whole of the debt (£). So, under 
one instrument (of zur-i-peshgee lease) lands were mort¬ 
gaged to A and B , redeemable on paying Rs. 225 to A , 
and Rs. 275 to B: A and B took and held possession of 
the lands in moieties : and it was held that the mortgagor 
could redeem and recover possession of neither moiety with¬ 
out paying off the whole amount secured, i. e., the Rs. 225 
to A y and the Rs. 275 to B (//). So when the rights of 
the mortgagor have passed to two persons in certain shares, 
neither of these persons is entitled to redeem without pay¬ 
ing off the whole debt ( v ). 

But if the mortgage is of several different mouzahs and 
the deed specifies how much money is advanced on each 
particular mouzah, and there is a stipulation that each may 
be redeemed on paying off the amount due in respect of it, 

■—in such a case of course the mortgagor may redeem piece¬ 
meal (w). 



(a) .S. D. A. 1851, p. 288: 1859, 
p. 823. 

(t) 8 N. W. P. 473. 

(«) 22 W. E. 202. 


(v) 6 W. E. 240. See also 3 
W. E. (Miso.) 4: 7 W. E. 314. 

(w) 23 W. E, 25. 





A mortgagor may redeem part of the property pledged, 
if the debt for which the whole was mortgaged has been 
satisfied. Two mouzahs were mortgaged as security for 
one sum, and the equity of redemption in one of these 
mouzahs was afterwards sold. The purchaser was held to 
be entitled to sue to redeem the mouzah he had bought, 
on the ground that the whole mortgage debt had been paid 
off from the usufruct of the two : and this, although the 
other mouzah had several years before been sold by the 
mortgagor to the mortgagee (.r). 

A mortgage debt being indivisible, no one or more of 
several common mortgagors, nor the purchaser from any 
of them, is entitled to redeem until the whole mortgage 
debt is paid (j/). 

But when two or more persons, being co-sharers, join in 
making a eommon mortgage, any one of them may redeem 
(he property mortgaged, on payment of the whole sum 
due. And so may the purchaser of the rights of one of 
several mortgagors (z). 

Ihe mortgagor who comes forward aud redeems, obtains 
possession of the whole property, leaving it to the co-mort¬ 
gagors who do not join in redeeming, to recover their 
shares from him, on paying their proportion of the mort¬ 
gage debt and of the expenses incurred in redeeming {a). 
The joint mortgagors who redeem, have a lien on the pro¬ 
perty for the costs they have incurred in redeeming and 
getting possession. And there is no need for them to 
institute a suit to establish that lien (-4). 

Ihe English law on this subject is similar to that pre¬ 
vailing here. If the equity of redemption be the property 


(.*) 10 N. W. P. 51. 1 Agra 
3, 36 : 4 Agra, 33. 

(y) 3 W. II. Misc. 4, S. JD. A. 
1858, p. 1460 : 1860. v. 1, p. 482. 
N. W. P. 18C0, p. 84. 

(*) 2 W. R. 150: 7 W. It. 314. 

1 Agra 36, N. W. V. v. 6, p. 328 : 

19 


v. 1, p. 81 ; and see tlio cases in 
next note, 

(«) Sol. Rop. v. 3, p. 159 : v. 7, 
p. 53. N. VV. P. v. 8, pp. 481, 
618 ; v. 9. pp. 52 5, 643 ; v. 10, p. 
378; v. 11, p. 77. 

(6) 11 N. W. P. 77, 
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of several persons as joint tenants, or tenants in common, 
one of them may redeem : each as against an incumbran¬ 
cer, and subject to account with his co-tenant, being en¬ 
titled to possession and receipt of the whole rents ( c ). 

There is a recent case which may seem to cast doubt on 
the right of one of several mortgagees to redeem the whole 
property mortgaged. It was there held that a tender 
of the amount due on the mortgage, by one or more of 
several mortgagors, is not a tender which a mortgagee is 
bound to accept unless made conjointly by the whole of 
the mortgagors or on their behalf and with their consent (rf). 
But this decision cannot be supported if it goes further 
than to lay down that in a suit for redemption all the 
mortgagors—all those in whom the equity of redemption 
or any portion of it is vested—are necessary parties. 

Though a mortgagee is entitled to say to each of several 
persons who have succeeded to the mortgagor's rights, that 
he shall not redeem a part of the property on payment of 
part of the debt, because the whole and every part of the 
land mortgaged is liable for the whole debt,—still a mort¬ 
gagee who has by purchase acquired a part of the mort¬ 
gagor's interest, cannot throw the whole burden of the 
mortgage debt on the remaining portion of the equity of 
redemption in the hands of one who has purchased it at a 
sale in execution of a decree against the mortgagor. Each 
has bought subject to a proportionate share of the burden, 
and must discharge it. Thus, there being a mortgage of 
sixteen villages, the mortgagor's equity of redemption 
was afterwards sold in lots in execution of decrees against 
him. The mortgagee became the purchaser (at these 
sales) of the mortgagor's interest in 12fths out of the 
sixteen villages. The 3J villages remaining were sold in 
four separate lots to four different purchasers. The pur¬ 
chaser of one of these four lots was held to be entitled to 


(r) 2 Fisher’s Law of Mortgage Prannath Roy Chow dry's case, 7 
3rd Ed. p. 756. Moore, 323. 

(d) 21 AV. R. 428. And see 
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. redeem the village comprised in the lot purchased by him, 
upon paying such a sum as- represented the portion oE the 
mortgage debt chargeable on that village. But it was held 
that he could not insist on redeeming nny village save that 
which he had himself purchased : and that the mortgagee 
if desirous of retaining possession of the other villages as 
mortgagee, was entitled to do so,—the right of the pur¬ 
chaser of one of the four lots being limited to the redemp¬ 
tion and recovery of the village forming that lot (e). 

So when two mouzahs were mortgaged together, and the 
equity of redemption in one was subsequently sold in exe¬ 
cution of a decree held by a stranger, and was purchased 
by the mortgagee, and the equity of redemption in the 
other was in like manner sold under another decree and 
purchased by a third party, it was held that the latter 
might redeem the property he had purchased on paying a 
proportionate part of the mortgage debt (f ). 

When a sharer in a property mortgages not only his 
own share, but that of a co-sharer, without his consent, the 
latter should sue to have the mortgage set aside, so far 
as it regards his share. He ought not to sue to redeem ; 
for by so doing, he admits that there is a valid mortgage 
of his share (y). 

But although when a mortgage of an entire estate has 
been executed by several proprietors in one and the same 
transaction, an action by one proprietor to redeem his own 
peculiar share on paying his proportion of the loan, will 
generally not lie, yet it lias been said that this rule is iurt 
without exception, and cases may occur, in which, for 
special reasons, its enforcement may not be considered 
proper (A ). ^ 



(c) Kawab Azimut AU Khan v. (/) 2 Agra, 88. Soo 1 Agr*, 
Jowahir Sing, 13 Moore, 401, 14 125. 2 All. 4. 15 B. L. R. 103. 2* 

W. Tv. I\ C. 17—varying the do- W. IT. 24. 

cree made by tho Agra Court, (g) 9 N. W. 1\ 513. 

reported 1 Agra, 3. See 24 W .R. (A) 8 N. W. V. 591. 
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Tlie rule that one of several common mortgagors may 
redeem the whole estate, and that he cannot redeem liis 
own share on It/, does not apply, when it appears clearly on 
the face of the mortgage deed that the mortgagors have 
each of them separate and distinct shares in the mortgage. 
In such a case they have no claim on the mortgagee be¬ 
yond the interests which they have themselves recorded, 
and it would seem that eacli mortgagor must redeem his 
own share, and that there can be no success in a suit to 
redeem the whole property, unless all the parties to the 
contract join in it (l). 

There can be no redemption after foreclosure has taken 
place ; for on foreclosure all the rights cease which the mort¬ 
gagor had in the property pledged. And a suit for redemp¬ 
tion instituted after foreclosure has been completed must 
fail, except when the foreclosure is successfully impeached 
and set aside. 

A mortgagee executed an agreement to the effect that, 
if the mortgagor would consent to his obtaining a decree 
for foreclosure, he would afterwards restore the estate to 
him on certain conditions. He then brought a foreclosure 
suit, and the mortgagor allowed a decree to pass in his 
favor. But the mortgagor afterwards instituted a suit to 
redeem, as the mortgagee refused to fulfil his contract. 
The Court held that his suit must be dismissed. “ If the 
mortgagor were minded to enforce any agreement what¬ 
ever with respect to his property, it was indispensably ne¬ 
cessary that he should have done so, before suffering the 
property to pass absolutely away from him. Having sup¬ 
pressed his agreement during the suit for foreclosure, he is 
not in a position to prefer any legal or equitable claim to 
benefit therefrom” (j ). In such a case, however, if the 
mortgagor could prove distinct fraud on the part of the 
mortgagee he would doubtless be able to get the foreclosure 
set aside upon that ground. 


(0 N. W. P. V. 5, p. 220 : v. 0, 314. See 7 Sol. Pop. 63. 

p. 643 : v. 10, p. 378. 7 W. R. (j) 5 N. W. P. 204. 


misr/tf 



It may happen that a mortgagee in possession is entitled 
to possession in more characters than one,—that he has 
some other title, as well as that of mortgagee. In such a 
case a suit for redemption will not lie. 

A sum of money having been advanced for the payment 
of arrears of Government revenue due on a certain puttee, 
the lender was put in possession for live years as mort¬ 
gagee. At the end of that period, a further sum was due 
for arrears, which.the mortgagee paid up, obtaining a 
further mortgage for ten years. About the time when this 
second lease was granted, the .Revenue officers were making 
a new settlement of the district, and they made it in respect 
of the mortgaged puttee, with the mortgagee and not with 
the mortgagor, the settlement being renewed with the 
mortgagee as farmer of the puttee for twenty years. A 
suit for redemption and recovery of possession was brought 
by the mortgagor at the date named as the end of the 
second lease, but it was held that, as the mortgagee then 
claimed not as mortgagee but as farmer under the settle¬ 
ment, a suit for redemption would not lie until the termi¬ 
nation of his farm : the settlement, if bad, must first he set 
aside (/•). 

So, A who held from the Government a farming lease 
of B's lands, advanced a sum of money to him, and received 
as security for the debt a mortgage of the same property. 
By the terms of the mortgage contract, A was to have 
immediate possession and registry, and B was declared 
entitled to redeem after the expiration of ten years. At 
the close of that period, B sued to redeem and for possession ; 
but he failed, on the ground that A was in, not as mort¬ 
gagee, hut as Government lessee (/). 

The more settlement of a resumed uiaafee estate with the 
mortgagee, does not destroy the mortgagor's right to re¬ 
deem, nor does it necessarily make the holding by the 
mortgagee a holding adverse to the mortgagor's right (///). 

(in) 1 Agra, 224. See 1 Agra 
15, 231. 


(k) G N. W. P. 176. 
(/) 8 N. W. P. p. 56. 
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Under the old law of limitation a mortgagor was never 
barred by mere lapse of time,, from recovering his property, 
whether real or personal. The rule that suits were cogniz¬ 
able only within twelve years from the time when the 
cause of action arose, was applicable only when the poss¬ 
ession of the occupant had been under a title bond fide * 
believed to have conveyed a right of property to the poss¬ 
essor,—which the possession of a mortgagee never can be. 
The words of the old Regulation, which applied to deposits 
or pledges of money or other personal property, as well as 
to land, are :—“ Provided that no length of time shall be 
considered to establish a prescriptive right of property, or 
to bar the cognizance of a suit for the recovery of property, 
in cases of mortgage or deposit, wherein the occupant of 
the land or other property may have acquired or held 
possession thereof as mortgagee or depository only, with¬ 
out any proprietary right: nor in any other case whatever, 
wherein the possession of the actual occupant, or of those 
from whom his occupancy may have been derived, shall not 
have been under a title bond fide believed to have conveyed 
a right of property to the possessor” (n ). So that mere 
efflux of time would not, under the old law, of itself bar 
the right to redeem a mortgage (o ). 

And therefore, when, after a lapse of many years, the 
representative of the mortgagor sued to redeem, the fact 
that neither he, nor his father, nor his grandfather, all of 
whom in turn represented the original mortgagor, were 
over in possession of the property, was held to be no ground 
of objection to his succeeding in his claim (p). But this 
applied only to the right to redeem : and if, after the 
mortgage debt had been in fact paid off from the usufruct, 
the mortgagor waited more than twelve years before ad¬ 
vancing his claim to possession, he was not allowed wasilat, 

(«) Reg. II. 1805, Sec. 3, cl. 4. 1135, 1273. 6 N. W. P. 203. 2 

(o) W. R. 8p. 37. Sel. Rep. v. 1, Mad. 382. 
p. 185: v. 2 p. 4. S. D. A. 1853. (p) 3 N. W. 1\ 187. S«*e W. 

p. 975 : 1854, p. 400: 1859, pp. R. 1864, p. GS. 
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or mosne profits, except for the twelve years immediately 
preceding* the institution of his suit, —in like manner as 
under similar circumstances, he could not claim the amount 


due on a bond, or the rent accrued on land (q). 

It was only in a mere redemption suit that the mortgagor 
had the benefit of this exception to the ordinary rule of 
limitation. When a suit was brought to set aside a mort¬ 
gage deed, it being denied by the alleged mortgagor that 
he ever gave a mortgage at all, the case was held not to 
come within the exception (r). And when a party had 
been admitted by the lie venue authorities to a settlement 
as proprietor under a hirt title, it was held that a suit to 
redeem the land, on the ground that the title of the person 
so admitted to the settlement was really only that of mort¬ 
gagee, must be brought within twelve years from the date 
of the order of the lie venue officers ($) . 

So where the original possession was admitted to have 
been as of mortgagees, but the mortgagees had at the 
settlement been entered on the register as zemindars, with¬ 
out any assertion of title on the part of the mortgagors, 
it was held that a redemption suit brought more than 
twelve years after such settlement, was barred : that it was 
in fact not a redemption suit, but a suit to reverse the 
settlement, which could not be reversed after such a lapse 
of time ( i ). 

The soundness of these last' two cases, however, is 
questionable (u). And it has been held that when a settle¬ 
ment of rent-free land was made with a mere mortgagee in 
his character of mortgagee, his possession, under the settle¬ 
ment, was not adverse to the mortgagors (v). 

The law of limitation at present in force is to be found 
in Act IX of 1871, which applies to all suits for redemp- 


(y) 4 N. W. r. 298. Sol. Rep. (0 10 N. W. P. 413. 

v. 6, p. 2G1 : v. 7, p- 182. •** (?') See \V. R. Sp. 37. 

(/•) S. D. A. 1839, p. 304, and (t>) 1 Agra, 15. See Agra, v. 1. 

boo p. 1273. pp. 231, 324 : v. 2, p. 8. 

(/) 8 N. W. P. 136. 
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tion institutod on or after the first day of April 1873. It 
is in most respects similar in its provisions, so far as 
redemption is concerned, to Act XIV of 1S59 which was 
applicable to suits instituted on or after the first of January 
18G2. 

In suits against a mortgagee to recover possession of 
moveable or immoveable property which has been mort¬ 
gaged, the period of limitation is—if the property be move¬ 
able, thirty years,— and if the property be immoveable, 
sixty years. The time runs from the date of the mortgage, 
unless when an acknowledgment of the title of the mort¬ 
gagor or of his right of redemption has before the expira¬ 
tion of the prescribed period been made in writing signed 
by the mortgagee or some person claiming under him. 
When there has been such an acknowledgment, then the 
time begins to run from the date of the acknowledg¬ 
ment. An exception is made as to mortgages of immove¬ 
able property in British Burma executed before the first of 
May 1863 : and claims to redeem such mortgages are 
governed by the rules of limitation in force in that pro¬ 
vince immediately before the first of May 18G3 (w'j. 

An acknowledgment, in order to prevent the right 
of redemption being barred, must be signed before the 
claim has become barred by the lapse of the prescribed 
period (.r) . And the signature must be that of the mort¬ 
gagee himself. In one case, the mortgagor in 1816 sued 
to redeem, and the mortgagee successfully resisted the 
claim. Many years afterwards another suit was brought 
by the mortgagor's representatives, to recover possession. 
It was contended that an acknowledgment within the 
meaning of cl. 15 of Sec. 1 of Act XIV of 1859 saved the 
suit from being barred. The acknowledgment relied on 
was said to be contained in two documents,—a mookhtar- 
nama to a person to appear (for the mortgagee) and defend 

(w) Act IX of 1871, Seh. II. soc. 1, cl. 15. 

Arts. 117, 148. Act XI V of 1859, (. , Ibid, and sec C Mad. 138. 
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the suit in 1848, and a written statement filed by that per¬ 
son in that suit, which written statement contained an 
acknowledgment of the title of the mortgagor and of his 
right to redeem. The Privy Council held it was impossible to 
put the two documents together so as to satisfy the require¬ 
ments of the Act, and added ,—“ It was argued that 
the signature of an agent was sufficient and that the mokli- 
tar being authorised to defend the suit and to use such 
arguments as he thought fit, authority was given to him 
to make an acknowledgment of title, and that such an 
acknowledgment having been made and signed by him, 
the Statute was complied with. Their Lordships think that 
is not so. The Statute must receive a construction accord¬ 
ing to its plain words. It requires the signature of the 
party himself, namely, the mortgagee: and it would be a 
wrong construction of it to hold that any other signature 
woidd satisfy these words" (j ). 

An acknowledgment may be sufficient though made to 
one who is not the mortgagor and who is not himself 
entitled to the mortgaged property. Thus when the mort¬ 
gagees had attested as correct the "record of rights" pre¬ 
pared at a settlement with them of an estate, in which 
they were described as mortgagees, but which did not men¬ 
tion the name of the mortgagor, this was held to be an 
acknowledgment by the mortgagees of the mortgagor's 
right to redeem within the meaning of Article 148 of 
Schedule II (#). 

So long as the suit is brought strictly within the pre¬ 
scribed period of limitation, the laches of the mortgagor is 
immaterial. The laches of the parties cannot estop them 
from assorting their right, if it exists. " The question 
is ono of title, and the right to assert that title is to 
be determined by the law of limitation as it stands. The 

Wi Xuchmec Buksh Boy v. Bun- 3 W. R. 3 (undor Act XIV, of 
jeet Bam Pandoy, 13 B. L. It. 177 1859): G Mad. 2G7. And eeo 5. 

(P. C.). Mad. 320. 

if) 1 I. L. R. All. 117. Soo 
HO 
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law, wisely or unwisely, has given to the mortgagors the 
long period of sixty years within which to bring their 
suit : and no Court of Justice would be justified in dimin¬ 
ishing that period on the ground of the laches of a party 
in the prosecution of his rights'” (a ). 

A suit for the redemption of an usufructuary mortgage 
falls within the sixty years limitation,—although (as is 
always the case in such mortgages) the possession of the 
mortgagee until payment of the debt is consistent with 
the original intention of the parties. In one case it was 
contended that a limitation which ran from the date of 
the mortgage could not apply to an usufructuary mortgage. 
The Privy Council held that the rule of limitation was 
enacted in the most general terms and in language suffi¬ 
ciently large to embrace every kind of mortgage. <c There 
can be no doubt it was deliberately done, and that the pro¬ 
vision found in the 4th cl. of Sec. 3 of Reg. II of 1805 which 
excluded cases of mortgages or deposit from the Regula¬ 
tions relating to limitation was designedly set aside,—a 
different policy prevailing with those by whom” Act XIV 
of 1859 was passed ( b ). 

The sixty years* rule applies only to suits for recovery 
of possession of the property. Where a mortgagor, after 
the mortgage has been satisfied, sues for surplus collections 
received by the mortgagee, the suit is governed by the six 
years* rule of limitation prescribed by clause 10 of section 
1 of Vet XIV of 1859 : for after the mortgage has been 
satisfied, the mortgagee cannot l>c considered to be in the 
position of a trustee for the mortgagor, within the meaning 
of section % (c). 

When a mortgagee in possession has endeavoured by 
litigation to establish an absolute title in himself in¬ 
consistent with the mortgage, and has failed, his possession 
during the litigation, although extending over a period 

(<*) Jugguniath Sahoo's ease, 2 13 B. L. R. 177, (P. 0.). 

L. K. I. A. 18, 14 B. L. It. 386\ (*) 9 W. R. 187 (F. B.). 

(/>) Luc/i>iu'v Buiesh Bog's case 
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re tiian twelve years, cannot be deemed adverse to 
the mortgagor (d). 

The sixty years' rule does not apply when the relation¬ 
ship of mortgagor and mortgagee has been materially 
altered, or has ceased to exist. Thus when notice of fore¬ 
closure has once been duly served, the suit of the mortgagor 
seeking to redeem on the ground that the mortgage debt 
was paid off before the end of the year of grace, must be 
brought within twelve years from the expiry of the year of 
grace (<?). 

A mortgagee in possession who purchased the mortgaged 
property at an auction sale for arrears of revenue, which 
sale was not caused by any fraud or misconduct on the 
part of the mortgagee, was held to have acquired a new 
title, so that if the mortgagor desired to dispute it, it was 
necessary for him to institute his suit within twelve years 
from the sale (/). 

The guardian of certain minors having mortgaged an 
estate belonging to them and put the mortgagee in possess¬ 
ion, subsequently sold the estate out and out to the mort¬ 
gagee. On a suit being brought by the minors to set aside 
the sale as not binding upon them, it was held that a separ¬ 
ate and distinct cause of action accrued on the sale, and 
that limitation was not to he reckoned from the date of the 
mort gage (g). 

When a decree for redemption is obtained hut is not exe¬ 
cuted within the three years prescribed by section 20 of 
Act XIV of 1850, for the execution of decrees, a fresh suit 
for possession on redemption will he. The mortgagee does 
not cease to be a mere mortgagee, simply because the mort ¬ 
gagor omits to execute bis first decree (/a). 

A suit to recover possession of immoveable property con¬ 
voyed in trust, or mortgaged, and afterwards purchased 

(d) 3 Mad. 137. (/) 2 Huy, 475. Soe pp. 

(c) 3 W. R. 476. See S. D. A. 115, 116. 

1854, p. 137 : 1650, p. 1494 : 1861, (ff) 1 Agra, 180. 
v. 1, p. 8. (A) 2 Agra, 256. 
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from the trustee or mortgagee in good faith and for value 
is, under the present law, barred after twelve years,—the 
period beginning to run from the date of the purchase (i). 
And so is a suit to recover moveable property conveyed in 
trust, deposited, or pawned, and afterwards bought from 
the trustee, depositary, or pawnee, in good faith and for 
value (j). 

Dealing with the corresponding sections of Act XIV of 
1859 (7c) it has been held that one who under these pro¬ 
visions resists the claim of a mortgagor to redeem, must 
prove that he is a purchaser within the proper meaning of 
the term,—that he is a bond fide purchaser,—and that he 
is a purchaser for valuable consideration. And a bond fide 
purchaser is one who purchases that which is de facto a 
mortgage, or subject to a trust, upon a representation 
made to him, and in full belief that it is not a mortgage, 
or subject to a trust, but an absolute title if ). The pro¬ 
visions of Sec. 5 of Act XIV of 1859 are of an extremely 
stringent kind. “ They take away and cut down the title 
which ex hjpothesi is a good title of the cestui que trust, 
or of a person who has deposited, pawned or mortgaged 
property : they cut down that title in regard to the number 
of yeai's that the person would have had a right to assert 
it : from a very great length of time, sixty years, they cut 
it down to twelve years. It is therefore only proper that 
any person claiming the benefit of this section should 
clearly and distinctly shew that he fills the position of the 
person contemplated by this section as the person who 
ought to be protected” (m ). 

The manner in which redemption is carried out, varies 
according to the nature of the mortgage. But in all cases, 
the redemption is complete on the payment or tender to 


(*) Act IX of 1871, Sell. II, Art. 
134 . 

( j) Ibid. Art. 133. 

(Jc) Soe. 1, cl. 12, and sec. 6. 

(/) Eadhanath Doss v. Elliott , 14 
Moore 1, 0 JB. L. It. 503. 


(m) 14 Moore 15 : approved and 
followed in Juggurnath Sahoo v. 
Sgud Shah Mahomed Rosscin 2 L. 
R. I. A. 48, 14 B. L. R. 386. Seo 
1 1. L. R. Bom. 269. 
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the mortgagee, or the deposit in Court, so long as the right 
of redemption is in existence, of tlie sum on payment of 
which the mortgage is by the contract declared to be re¬ 
deemable. 

A mortgage deed provided that certain lands should re¬ 
main in the possession of the mortgagee, until the principal 
sum lent should be paid down. The mortgagee having 
entered on possession and collected an amount equal to the 
principal (without any interest), the mortgagor sued to 
redeem, contending that as the deed was silent on the sub¬ 
ject of interest, the mortgagee had got all that he was 
entitled to. It was held that he was not in a position to 
redeem, and in delivering judgment, the Court said,—“We 
find that the lands were by the deed to remain in possess¬ 
ion of the mortgagee until the principal sum lent should be 
paid down. This, therefore, in our opinion, clearly implies 
that the usufruct was intended in lieu of interest, and the 
land redeemable on payment of the money lent. A mort¬ 
gagor is under the law entitled to recover possession when 
the debt is satisfied, principal and legal interest, from the 
usufruct, or the mortgaged lands can be redeemed by de¬ 
posit of the principal, and an account taken afterwards of 
the receipts during the mortgagee's possession. The speci¬ 
al appellant in this case (the mortgagor) has not become 
entitled under either of these conditions" (n ). 

A mortgage deed, and a separate deed relating to the 
same transaction, contained stipulations for the annual 
payment to the mortgagor by the mortgagee, who was 
to have possession, of a certain sum for nankar and seer. 
The mortgagor sued to redeem, and stated in his plaint 
that he meant to bring a separate suit for arrears of the 
nankar and seer . It was ruled, that he was not obliged 
to include his claim for these arrears in the redemption 
suit, and that there was no such splitting of demands, as 
rendered him liable to a nonsuit (o). In another ease it 
was held that the mortgagor was 


right 


in including ; 


(#) 2 Hay, 150. 


(o) 9 N. W. P. 4G5. 
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claim for arrears of uankar in a redemption suit., in which 
a general account was demanded (p ). 

A mortgagee got possession of certain lands not included 
in his mortgage. The mortgagor afterwards sued to re¬ 
deem, not mentioning these lands. He then brought 
another suit for possession of them : and it was held that 
this was no splitting of claims, and that the cause of action 
was not one (q ). 

A mortgagee having fraudulently excluded part of the 
mortgaged property from the rent roll, and entered it as 
rent-free, the mortgagor rightly included in his redemption 
suit, a prayer that this might be corrected, and that the 
mortgagee might be Charged with the rent which ought 
not to have been relinquished (r). 

In a redemption suit, the mortgagee kept back the 
original mortgage deed, and produced one which turned 
out to be a forgery. It was held that the Court should 
have gone on with the case, and decided it upon secondarv 
evidence produced by the mortgagor of what the terms of 
the contract were («?). 

The tender or deposit must be of money, and the lender 
is not bound to accept of a teep , bond, or bill, instead of 
cash. However, if he does accept such a mode of pay¬ 
ment, he cannot afterwards repudiate his acceptance. 

I3ut a strict compliance with the terms of his agreement, 
is all that is required of the mortgagor ( t ). Therefore, a 
tender or deposit not made in cash, is good, if it was the 
intention of the pa Hies, at the time of cont racting, that a 
payment or tender so made should be sufficient. Where 
it appeared to be in accordance with the original intention 
of the parties, certain sums due from the mortgagee were 
allowed to be deducted by the mortgagor from his debt, 
and a tender of Company's paper the nominal value of 
which amounted to the debt so reduced, was held a suffic- 

(*) 10 N. W. P. 69 . 

(0 See II N. W. P. 147: * 
Agra, 163. 


(p) 9 N. W. P. .522. 
(</) 9 N. W. P. 425. 
(> ) 9 N. W. P. 52 d. 
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lit tender* without reference to the selling* price of t he 
paper,—the mortgagors having shown to the satisfaction 
of the Court, that they offered to pay all that was justly 
due at the date of making the tender, and in the mode 
contemplated by the lender (?f). 

So, when the mortgage deed stipulates that the mort¬ 
gagor shall be entitled to redeem on paying the principal, 
a tender of the principal alone is sufficient: and any claim 
which the mortgagee may have for interest, or for other 
matters arising out of the mortgage transaction, must be 
enforced by him in a separate suit against the mortgagor : 
nor can the mortgagee, on the ground of any such claim, 
oppose the mortgagor's right of redemption ( 0 ). 


(si. 


Lands were mortgaged as being lakh 1 raj , and the mort¬ 
gagee was put in possession, the agreement being that the 
profits should be taken in lieu of interest. Subsequently 
the lands were resumed, and revenue was assessed upon 
them. The mortgagee in possession paid certain sums on 
account of revenue. The mortgagor sued to redeem, depos¬ 
iting in Court only the principal sum borrowed by him. 
It was hold that the deposit was sufficient to save his 
right to redeem, but that he was not entitled to re¬ 
cover possession of the land until ho had also paid into 
Court the amount which the mortgagee had paid for 
revenue, with interest (?o ). In another case, however, it 
was held under similar circumstances, that the mortgagee 
had a lien on the land for the sums paid by him for re¬ 
venue, and that the mortgagor was not entitled to redeem 
on tender of merely the principal monies due on the mort- 
gage (.r). \ 

If a good and sufficient tender is made, but is rejected 
by the mortgagee, lie is not entitled to any interest 
after the date of the tender,—and if lie is in possession 
of the land, he is accountable for the proceeds from that 


(«) 8 N. W. P. 447. (w) 3 W. R.J74. 

(v) 8 N. W. P. 441. Bee S. I). (*) 8 W. it. 1 Beo 3 W. R. 162. 

A. 1859, p, 144. 
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date; siicli proceeds being’ estimated according* to the 
gross jumrfia hunclee . All his rights under the mortgage 
contract are in fact at an end, on a proper tender being* 
made (y). 

Under Act \ III of 1859 if the suit be for land situate 
within the limits of a single district, but within the 
jurisdiction of different Courts, the suit may be brought 
in a Court within whose jurisdiction any part of the land 
lies, if the claim in respect of the value of the land, be 
cognizable by the Court: but the Court in which the suit 
is brought must apply to the District Court for authority 
to proceed with the same. If the property lie in dif¬ 
ferent districts, the suit may be brought in any Court 
otherwise competent to try it, within the jurisdiction of 
which any portion of the land is situate, but in such case 
the Court in which the suit is brought must apply to the 
High Court for authority to proceed with the same; and 
if the application is made by a Court subordinate to a 
District Court, it must be submitted through that District 
Court (z). If the property lie in Districts subject to dif¬ 
ferent High Courts, the application is to be made to the 
High Court to which the District in which the suit is 
brought is subject, and such High Court with the concur¬ 
rence of the High Court to which the other District 
is subject, may give authority to proceed with the 
same (a). 

Under the new” Civil Procedure Code which has operation 
from the 1st of October 1877, suits for the redemption of 
a mortgage of immoveable property, or for the determina¬ 
tion of any other right to or interest in immoveable pro¬ 
perty, must be instituted in the Court within the local 
limits of whose jurisdiction the property is situate. If the 
property be situate within the limits of a single district but 
within the jurisdiction of different Courts, the suit may be 
instituted in the Court within whose jurisdiction any por- 

(y) 9 N. W. P. 1. (a) Ibid, See. 13. Seo see. 14. 

(c) Act VXII of 1869. Secs. 11, 12. 
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lion of the property is situate,—provided that, in respect 
of value, the entire claim he cognizable by sueli Court. If 
the immoveable property be situate within the limits of 
different districts, the suit may be instituted in any Court 
otherwise competent to try it within whose jurisdiction any 
portion of the property is situate (6). 

I. As to the redemption of pure usufructuary mort¬ 




gages. 

When the mortgage contract was entered into previous to 
the passing of Jet XXVIII of 1855. 

The general custom in former times seems to have been 
that the usufruct of the mortgaged property, however 
lucrative it might be, should be taken in lieu of interest, 
and that there should be no redemption until payment 
or tender of the principal in full (c). Since the 28th 
of March 1780, however, the usufructuary mortgagee 
is confined to interest at twelve per cent, per annum, or 
at any lower rate which may have been agreed upon, 
and whatever sums are received from the land in excess 
of such interest, are applied to the reduction of the prin¬ 
cipal. 

13y Regulation XV of 1793, section 10, it is enacted :— 
“ cases °** mortgages of real property, executed prior to 
the twenty-eighth day of March one thousand seven hun¬ 
dred and eighty, in which the mortgagee may have had 
the usufruct of the mortgaged property, whether he shall 
have held it in his own possession or not, the usufruct is 
to be allowed to the mortgagee, in lieu of interest, agree - 
ably to the former custom of the country (provided it 
shall have been so stipulated between the parties), until the 
abovementioned date, subsequent to which, the.same inter¬ 
est is to be allowed on such mortgage bonds, and also on 
all bonds for the mortgage of real property, which have 
been entered into on or since that date, or that may be 

(£) Act X of 1877, SGC8. 16, 19: suing. 
and see the other sections of chap- (<>) See Peg. XV. 1703,8. 10. 
ter 2 of that Act, as to the place of 

o I 
1 
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hereafter executed, as is allowed on other bonds which 
have been or may be granted on or posterior to such date, 
and no more; and all such mortgages are to be considered 
as virtually and in effect cancelled and redeemed, whenever 
the principal sum with the simple interest due upon it 
shall have been realized from the usufruct of the mort^a^ecl 
property subsequent to the twenty-eighth day of March 
one thousand seven hundred and eighty, or otherwise liquid¬ 
ated by the mortgagor” (<7). 

All such mortgages are, therefore, to he considered as 
virtually and in effect cancelled and redeemed, whenever 
the principal sum with the simple interest due upon it, at 
any rate agreed upon not exceeding twelve per cent, per 
annum, shall have been realised from the usufruct of the 


property or otherwise. 

In a suit (c) to redeem an usufructuary mortgage, the 
principal deed contained an agreement to pay interest at 
the rate of nine per cent, per annum. But there were two 
other transactions (the whole three forming one mortgage) 
by which the result was to secure to the mortgagee interest 
at a rate considerably above twelve per cent. There was 
much discussion as to the rate of interest which the Courts 
ought to allow, and as to whether Sections S and 9 (the 
penal sections) of Keg. XV of 1793 were applicable. The 
Sudder Cuurt held that the only rate “ stipulated” for was 
the nine per cent, expressed in the principal deed, and that 
therefore they were boimd by Sec. 5 of the Regulation to 
give interest at that rate only. The Privy Council held 
that as the suit was by the mortgagor for redemption (and 
not by the mortgagee seeking to enforce his usurious con¬ 
tract) the penal sections 8 and 9 did not apply : that 
although nine per cent, was the only rate expressed, it was 
not the rate really “ stipulated” between the parties,—and 


(d) Ifog. XV. 1793. Sec. 10: of 186/5, as to contrasts entered into 

Iteg. XVII. 1806, Soc. 6 : Hog. since the passing of tkal Act . 

XXXI\. 1H0J, S©C. 9. All of (?) tshah MuLhan Lull v. Baboo 
these are repealed hy Act XXV III Sreckishcn Sing 12 Moore, 157. 
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that, the usurious rate stated by the mortgagor and proved, 
was the real rate “ stipulated between the parties/' and 
therefore that the Court was not bound to award only nine 
per cent., but should under the circumstances have awarded 
twelve per cent. Referring to Sec. 10 of Reg. XV of 1793 
their Lordships say : “ At the time when this Regulation was 
passed, the receipt of profits in lieu of interest under a 
simple usufruct mortgage was common, as indeed appears 
by the introductory words of the clause. As to mortgages 
executed before the 28th of March 1780, the usufruct 
might lx* allowed, even after the Regulation, in lieu of 
interest up to that date. Then, after that date, that 
dividing point of time, and subsequently to it, the charac¬ 
ter of these mortgages suffered a change. The mortgage 
possession, instead of enduring by title for the stipulated 
time, was made liable to abridgement by satisfaction from 
the usufruct, and a claim to interest arose in some cases 
where it did not exist before. The perception of the 
profits in many cases did not constitute receipt of interest, 
but was iu lieu of any. Then, as to all usufructuary mort¬ 
gages to he made after the dividing time which was be¬ 
fore the Regulation, it makes also provision, and subjects 
alike all the enumerated mortgages, to cancellation and 
redemption whenever the principal sum, ‘ with the simple 
interest due upon it/ shall have been realized from the 
usufruct of the property subsequent to the 28th day of 
March 17SO, or otherwise liquidated by the mortgage*. 
It applies then, to all alike, though the circumstances of 
them all were not originally similar,—subjects them to one 
provision, and imposes interest in some cases where there 
was no contract for it before. This section, having so 
provided, drops designedly the words ‘ stipulated' and 
r specified' which would have been inappropriate in many 
of the cases, and list's, in more correct language, this ex¬ 
pression : * tlie simple*interest due upon it/ This simple 
interest would of course, in all cases where no interest was 
named, be twelve per cent.; but where a higher rale was 


MINfSr^ 


OF REDEMPTION. 



<SL 


named, against which the usufruct was to be a set-off, — that 
is, a receipt ‘ in lieu' of it,—the reduced rate would be 
twelve per cent., and all interest alike would be ‘ due' by 
force of the enactment, even where interest did not exist 
before ; therefore, as this is the case of an usufructuary 
mortgage, by means of which a profit higher than the re¬ 
turn of twelve per cent, was to be made, and as relief is 
sought, viz. to have the pledge restored as cancelled or 
redeemed by satisfaction of the usufruct, the clause which 
is most closely applicable to the claim is the tenth section, the 
terms of which are large enough to embrace, and were 
designed, in fact, to embrace, some cases where the law 
itself made the interest f due.' The Regulation, then, 
rather seems to favour than prohibit the restoration of 
the pledge on the Court terms, that is, on reduced terms 
of interest imposed by the law. The real transaction ap¬ 
pearing, and no prohibitory law intervening, the Court is 
left free to do justice in the particular case, and if the 
spirit of the tenth section regulate the case, it will sanction 
a redemption at the higher rate, allowing the actual con¬ 
tract so far as the law allows it" (f). 

The same rule applies to zur-i-peshgee leases, which as 
has been seen already are considered to be of the nature 
of pure usufructuary mortgages, and are therefore subject 
to tliQ rules which govern them (y). In one case, in which 
the mortgagee held on after the end of his lease, his debt 
not being fully paid off, the Court decided that the 


mortgagor in order to entitle him to possession, must pro¬ 
ceed regularly after the whole amount of the debt had been 
realised from the property,—and that this would he so, 
whether the original term of the lease had expired or 
not {A). 


(/) SJuih MuJchun Lull v. Baboo 
Srcckishm Sing, 12 Mooro 157 
(ISO). 

(g) Supra p. 8. Soe S. P. A. 
1859, p. 156G: I860, v. 2, p. 17-1 : 


1862, p. 57. 2 Hay, p. 159. 
Marsh, p. 112, W. R. Sp. p. 38 : 
3 W. R. pp. C, 162, 174. 

(A) S. D. A. 18C0, v. 1, p. 364. 
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All proceedings under Regulation XV of 171*3, Section 
10, must be taken by way of regular suit, and there is no 
provision for disposing summarily of cases which fall with¬ 
in its scope (i). The only point to be determined in such 
suits is, whether the mortgage debt has been satisfied in 
full. In Naicab Azimut All Khan’s case {j ) the Privy 
Council said : “ According to the course and practice of 
the Courts in India, the only point to be determined in 
such a suit is whether the mortgage debt has been fully 
satisfied after taking into account the sum tendered or de¬ 
posited : nor is the finding of any particular amount as 
still due conclusive against the mortgagee in a subsequent 
suit.” This rule however—which certainly operates harshly 
and has a tendency to expose the parties to needless litigation 
and expense—has scarcely been followed by the Courts here 
in some of the more recent cases. Thus in 187& the late 
Cl lief Justice (/fc) said ,— u The suit is in reality, in our 
opinion, a suit between the mortgagor and the mortgagee 
fi>{’ an adjustment of the account between them. If upon 
taking the account it appears that the mortgagee has 
been fully satisfied, the plaintiff, the mortgagor, is entitled 
to have back the property, and the Court would make a 
decree for that purpose; but we think that the question 
in the suit is not simply whether the plaintiff is entitled to 
have the property back, and that, the Court being a Court 
of equity and acting upon the principle that it is always 
the aim of a Court of equity to fully determine as far as 
possible all questions concerning the subject of the suit, 
the account should be taken up to the time of the decree, 
and the account so taken should be considered to be 
binding, and the parties should not be at liberty, except 
under peculiar circumstances, to reopen it in another suit. 

(i) Cotis. 277, 9 III July 1817: Juno 1870). St Q Marsh. 112. \V. 
Cons. 830, W. C., 20tli Sept. Cal. II. 8p. 33, dissented from in IS W. 
C.. 18fh Oct. 1833. See S. D. A. R. 65. 

1860, v. 1, pp. 383, 390. * (i) Sir R. Conch. 

( j) 13 Muoro 412, (decided in 
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Therefore, in the present case, we think we must deal with 
the suit as one for the adjustment of the account to he 
followed by a decree according to what shall appear, on 
taking the account, to be the right either of the plaintiff 
or the defendant” (/). 

It has been held that nothing can ever deprive the mort¬ 


gagor of his right to have the accounts of the mortgagee 
in possession taken, not even an admission in his plaint 
that some thing may possibly still be due on the mort¬ 
gage (...And the mortgagor is not bound to prove, in 
the first instance and independently of the taking of the 
accounts, that the mortgage debt has been paid off («) : 
but if he fails eventually to prove that if ha been satisfied, 
bis suit will be dismissed with costs (o) : and the onus is on 
him to prove that the mortgagee in possession has been 
paid in full by perception of the profits {p ). 

A condition in a mortgage deed that the mortgagor 
shall not claim an account from the mortgagee who lias 
been in possession, does not in any degree bar the oper¬ 
ation of the law by which the lender is to account to the 
borrower for tbe proceeds during bis possession (rj). As 
a general rule, the mortgagee may be called on by the 
mortgagor to account at any time, mi tlm mortgagor's alleg¬ 
ation that the whole sum due, with interest, has lieen re¬ 
ceived by him. And it lias been held, that the mere fact 
that the term mentioned as that during which a zur-i- 
peshgee lease is to continue in force, has not yet elapsed,— 
or even a special agreement that the mortgagee shall 


(/) IS W. R. 05. So 22 VT. R. 
172, 269: 21 W. R. 275. In 
none of those cases was the decis¬ 
ion of the Privy Council in Nateab 
Azinut Ali Khan's case referred to. 

(m) 9N.W. P.371. S. IX .4. 
1868, p. 1091 : 1859, p. 1070. 

But hi i in tire case of an usufruc¬ 
tuary conditional sale, Korins v. 
Anircruonissu, 10 .Moore 310, 5 W. 


It. P. C. 47. 

(») S. D. A. 1855, p. 432 . 
1859, p. 5. 

(a) 11N.W. P. 3. 

( p) Shah ihukhun Lull v. Baboo 
Hreekishi" Sing 12 Moore, 157. 

(,/) 0 W. E. 6 : S. H. A. 1861, 
p. 032 : 1859, p. 1076. 10 N. W. 
P. 51, 198. Kuo supra, p. 74- 
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'remain in possession until payment of the debt is made in 
one sum,— does not prevent the mortgage from being at an 
end whenever the mortgagee has received both principal 
and interest (;•) . 

But in the case of a zur-i-peshgee lease or other mort¬ 
gage made after the passing of Act XXVIII of 1855, all 
depends upon the terms of the contract. And if it is 
clearly the intention that the mortgagee shall under all 
circumstances have possession up to a fixed date, the mort¬ 
gagor cannot redeem prior to that date (.?). 

The mortgagor must be careful not to oust the mortgagee 
within the period during which he is entitled to remain in 
possession, unless he is prepared to show, beyond doubt, that 
the debt has been fully paid off. If he does oust the mort¬ 
gagee too soon, lie renders himself personally liable to an 
action for the balance then due, the mortgagee being no 
longer restricted to his claim for possession ( t). 

A mortgagee was in possession, the contract being that 
out of the usufruct he should keep a certain sum by way 
<>i interest; and that, if the usufruct was insufficient, the 
mortgagor would make up the deficiency in the interest. 
The mortgagor tendered the principal, and took possession, 
forcibly ejecting the mortgagee. The latter thereupon 
brought a regular suit to recover possession. It was held 
that the principal having been tendered to the mortgagee, 
the Onus lay upon him to produce his accounts and prove 
that something still remained due to him for interest ( u ). 

A mortgagee to whom the usufruct was given in lieu 
of interest, was in possession. A purchaser of the mort¬ 
gagor's right of redemption sued to redeem, offering to 
bring the principal into Court, which the Court wrongly 


(/•) Shah Mukhun LnWi case 12 
Moore, 157. G W. B. G. S. D. A. 
1852, pp. 280, 304 : 1802, p. 57. 
5 N, W. P. 2G6. 

(s) See 0 B. L. R, 5G2, and the 
cases there referred to. Set also 


25 W. E. 10: 8 Mud. 303: 8 
Mud. 31 : S.D.A, I860, v. 2 p. 
208. 

(0 S. D. A. 1853, p. 59. 

(«) 10 W. 11. 429, 
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refused to allow liim to do. It was held that it was not 


‘necessary to prove that the mortgage debt had been ten¬ 
dered to the mortgagee out of Court-, and that the question 
whether the purchaser had or had not tendered the money 
to the mortgagee before he sued, was one which only affect¬ 
ed the right of the purchaser to recover his costs. If the 
purchaser proved that he had offered the money to the 
mortgagee out of Court, he would be entitled to recover 
the property and to get his costs of suit, as well as the pro¬ 
ceeds recovered by the mortgagee in excess of the interest 
at twelve per cent, and the costs of collection; and if the pur¬ 
chaser failed to prove the previous tender, he would still be 
entitled to recover possession, on depositing the money 
within a certain time to he named in the decree,—hut that 
in the latter case, he would not get any costs of suit (v). 

The purchaser of a mortgagor's interest, with full notice 
of the mortgage, ousted the mortgagee in possession, deny¬ 
ing that there ever was a mortgage. It was held that 
being a wrong-doer in ousting the mortgagee, he could not 
insist on the mortgagee rendering his accounts under Sec. 
2 of 11 eg. XV of 1793 : that he would be personally liable 
in a suit for damages for ousting the mortgagee, hut that 
lie was not personally liable for the mortgage debt merely 
as representing the mortgagor in the lands pledged (w ). 

When the mortgage contract has been entered into subse¬ 
quent to the passing of Act XXVIII of 1855. 

The repeal of the usury laws created a great change 
in the position of usufructuary mortgages; and agreements 
made since it took place, can be strictly enforced even al¬ 
though such as to give interest to the mortgagee at a high¬ 
er rate than twelve per cent, per annum. For a mortgage or 
other contract for the loan of money, whereby it is agreed 
that the use or usufruct of any property shall be allowed 
in lieu of interest, is binding upon the parties (x ). 


(v) 3 W. R. 123. 

(ir) S. I). A. 1859. p. 1181. 


(*) Act XX VHI of 1855, aoc. 1. 
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Whenever {$) a deposit may be made of the principal 
sum and interest due upon any mortgage or conditional 
sale of land, the amount of interest to be deposited shall 
be at the rate stipulated in the contract, or if no rate 
has been stipulated and interest be payable under the 
terms of the contract, at the rate of twelve per cent, per 


annum; provided, that in the latter case the amount 
deposited shall be subject to the decision of the Court 
as to the rate at which interest shall be calculated. 
And (r) in any case in which an adjustment of accounts 
may become necessary between the lender and the borrower 
of money upon any mortgage or conditional sale of landed 
property, or other contract whatsoever, entered into after 
the passing of the Act, interest is to be calculated at the 
rate stipulated therein . If no rate of interest shall have 
been stipulated, and interest be payable under the terms of 
the contract, it shall be calculated at such rate as the Court 
shall deem reasonable (a ). 

The effect of the change is simply to bind parties strictly 
by the terms of the contract they have made. When the 
agreement is that the usufruct is to be taken in lieu of in¬ 
terest, the mortgagee will not be liable to account, however 
large his receipts may be : he will be entitled to continue 
in possession, until the principal is paid to him (b). If 
there is no mention of interest at all, it will be for the 
Court to say whether any is to be allowed, and at what 
rate, if any rate is mentioned, it will be calculated at that 


(l/) Sec. 5. 

(z) Sec, 6. 

(a) So fur as they affect con¬ 
tracts untored into since the pass¬ 
ing of Act XXVIII of 1855, the 
following sections arc repealed. 
Regulation XV of 1703, sees. 4, 6, 
7, 8, 9,10, 1 i : Regulation XXXIV 
of 1803, sees. 3, 5, 6, 7, 8,“0, 10: 
Regulation VI11 of 1805, sec. 23, 

n 


cl. 1, so far as it extends tlio 
application of the above mentioned 
sections of Regulation XXXIV of 
1803 : Regulation XIV of 1806, 
sec. 0, els. 3, 4, 5, 6, and so much 
of sec. 11 as boars on the subject 
of usury : Regulation VTI of 1806, 
sec. 2 so far as it boars on the 
subject, and secs. 4 and 6. 

(6) Seo G W, R. 283. 
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rate whatever it may be. In the two latter cases the mort¬ 
gagee will be liable to account, but he will have to account 
only on the strict terms of his agreement. 

II. As to the redemption of simple mortgages. The 
regulations lay down no particular rule as to the redemp¬ 
tion of simple mortgages. In such cases, the mortgagor 
has merely to tender the whole balance due to the mort¬ 
gagee for principal and interest, and may then require the 
mortgage deed to be delivered up. He must take care to 
provide himself with the means of proving his having 
made the tender : and if the tender is sufficient but is not 
accepted, he may bring a suit to have the mortgage deed 
cancelled, he offering to pay whatever is really due. A 
of mortgage is in fact of no e! 1 a tender 

has been made, and all its conditions and stipulations cease 
from that date : and therefore, when a proper tender lias 
been made and rejected, the mortgagee ought not to be 
allowed any interest after the date on which it was made, 
and the costs of the redemption suit consequent on such 
rejection, should be thrown on him (c). 

Simple mortgages where the mortgagee has been in 
possession, are redeemable in like manner as are pure usu¬ 
fructuary mortgages ; and the mortgagor is not entitled to 
the summary procedure provided by Sec. 2, Reg. I. 1711b, 
which refers to mortgages by conditioned sale only (d ) . As 
in pure usufructuary mortgages, the liabilities and position 
of the parties will depend very much on the question whe¬ 
ther the contract was entered into before, or after the pass¬ 
ing of Act XXVIII of 1855. 

But a simple mortgage, whether usufructuary or not, 
can be redeemed, only previous to the mortgagee's bring¬ 
ing a suit for his money and having the property sold under 
decree in satisfaction of his claim. Oil the land being &o 
sold, the mortgage is of course at an end, and there can no 
longer be any redemption. 

(c) 9 N. W. P. 1. 

(0) 8. D. A. i860, v. I, p. 383. 


Soo S. L>. A. 1860, v. 1, p. 300. 
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III. As to the redemption of mortgages by conditional 
sale, bye-bil-wufa, or kut-kubala. When the mortgagee 
has not had possession of the land, the mortgagor may re¬ 
deem by tendering to the mortgagee, or depositing in 
Court, the principal sum lent with the stipulated interest 
thereon, (not exceeding the rate of twelve per cent, per an¬ 
num, if the contract was entered into before Act XXVIII 
of 1855 came into force) or, if interest be payable, and no 
rate has been stipulated for, with interest at the rate of 
twelve per cent. : or by tendering or depositing any less sum 
which is the total amount due for principal and interest. 
But if such smaller sum only is deposited, the mortgage 
will not be considered as redeemed, until it is admitted or 
established that the deposit covers the full amount due to 
the mortgagee (e ) . By Reg. I. of 1798 the mortgagor 
has the means of avoiding any dispute as to tender, and of 
keeping alive the right of redemption, by a payment into 
Court (/). 

The deposit must be made in the Civil Court of the 
district in which the land is situated : and the judge re¬ 
ceiving the same, will furnish the party who pays it in, 
with a written receipt for the amount, specifying the date 
on which, and the purpose for which, the deposit is made. 
The judge will, at the same time, cause a written notice of 
the deposit having been made, to be served on the mort¬ 
gagee, and will pay to him the amount deposited, on his 
surrendering the bill of* sale or mortgage deed, or showing 
sufficient cause why it cannot be surrendered (y). 

The judged notice generally calls on the mortgagee to 
take the money out of court, and to deliver up the mort¬ 
gage deed and such other title deeds as he may have in 
his possession, within a certain time,—the period named 
being any reasonable period, according to the distance of 

( e ) Keg. I. 1798, Sec. 2: Reg. T. A. 248. 

XXXIV. 1803, Sec. 12: Act (g) Keg. I. 1798, Sec. 2: Reg. 
XXVIII of 1855, Sec. 5. XXXIV. 1803, See. 12. 

(/) Thimbusainny's case 2 L. It, 


misr/fy 



the mortgagee's residence from the station from which the 
notice is issued (h ). 

In all cases of mortgage by conditional sale, the mort¬ 
gagor may redeem at any time either before or after the 
day of payment named in the contract, imtil the end of 
one year from the issue and service of notice of foreelosme 
by the mortgagee. The right of the mortgagor to redeem 
prior to the day fixed for payment, rests on express enact¬ 
ment ( i ). 

In mortgages, however, entered into previous to the 
promulgation of Regulation XVII of 1806, there can be 
no redemption after the date on which it was originally 
stipulated that the sale should become absolute if the debt 
was not paid (j). 

A suit was brought in Zillali Sarun in 1863 for the 
redemption of property mortgaged hy way of conditional 
sale in 1801. The date on which the mortgage debt was 
to be paid off was the 28th September 1806. It was 
held (/*) that Reg. XVII of 1806 took effect, not from the 
date on which it was passed by the Governor-General in 
Council (11th September 1806), but from the date of its 
promulgation,— and that the onus of showing that the 
Regulation was promulgated in Sarun prior to the 28th 
of September 1806, lay on the plaintiff who sued to re¬ 
deem : >ud the suit was dismissed because be failed to give 
such evidence. 

The steps to be taken in redeeming a mortgage by con¬ 
ditional sale when the mortgagee has had possession, are 
the same as in eases in which he has not had possession. 
But when the mortgagee is in possession, the mortgagor 
need never deposit more than the principal sum borrowed 

(A) Cons. No. 974, 7th August supra: Thumboaaivmy's caso 2 L. 
1836. It. I. A. 248 : Pattabhiramicr' a caso 

(0 See Forbes v. Ameeroonissa, 12 Moore 560 (672), 7 B. L. It. 

10 Moore 310, 6 W. It. P. O. 47. 136. And see post Oh. IX. 

liog. 1. 1798, Soc. 2. (A) 6 W. It, p. 88, (F. B.) ovor- 

(J) Forbes v. Atneeroomasa, uhi ruling W. R. 1864, p. 189. 
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by him, leaving the interest to be settled on an adjustment 
of the lender's receipts and disbursements during the period 
he has been in possession. And if the mortgagor deposits 


a sum less than that required by law, that is to say less 
than the principal, alleging that the sum so deposited is 
the total amount due to the lender for principal and in¬ 
terest, after deducting the proceeds of the lands in Ids 
possession, or otherwise, such deposit shall be received, and 
the usual notice given to the mortgagee : and if on inves¬ 
tigation, it appears that the amount so deposited is the 
total amount due, the right of redemption wall have been 
preserved to the mortgagor, and he will be entitled to 
recover his lands ( l ) . 

The mortgagor is entitled to receive possession sum¬ 
marily on depositing the principal sum borrowed, leaving 
the interest to be settled on an adjustment of the mort¬ 
gagee's receipts and disbursements during the period he 
has been in possession (m). This adjustment must be car¬ 
ried out by a regular suit, one of the results of which may 
be the mortgagor's recovering his deposit or a part of it, 
if it exceeded what was really due. If the mortgagor is 
unwilling to deposit the whole principal sum, alleging that 
the whole, or part of it, has been paid, he can obtain 
possession of his lands only by regular suit. 

It has been said that in all instances in which the lender 


on a bye-bil-wufa, kut-kubala, or mortgage by conditional 
sale has been in possession, he must account to the mort¬ 
gagor for the proceeds of the estate while in his possession, 
in the same manner as in cases of a pure usufructuary 
mortgage (n). But the Privy Council in the case of Forbes 
v. Ameeroonissa ( o ), decided that this is not so, and shew 
distinctly in what cases alone an account is necessary. Their 


(/) Rog. I. 1798, Sera. 2 and 
3: Reg. XVII. 1806, SeC. 7. ,3B. 
L. R. u.j. 141. 

(;#) Coils. No. 339, 25th May 
1821. 


(«) S. D. A. 1855, p. 432. 9 N. 
W. P. 371. Soo supra pp, 161 et 

scq. 

(o) 10 Mooro 340, 5 W. R. P. O. 
47. 
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Lordships say, —“ The order of remand can be supported only 
on the principle that in all cases it is imperative upon a mort¬ 
gagee who has been in possession to produce his accounts. 
For this position their Lordships can find no grounds in the 
Regulations. The words of the 3rd section of Reg. I 
1798, from which (if at all) an inflexible obligation to pro¬ 
duce the accounts must be inferred, are f In all instances 
wherein the lender on a bye-bil-wufa may have been put 
in possession of the land, and an adjustment of accounts 
may # consequently become necessary between him and the 
borrower, the lender is to account/ &c. Two conditions 
are expressed : the possession of the mortgagee, and the 
necessity of an account. And a comparison of this with 
the preceding sections and with Regulation XVII. 18U(J, 
shows that that necessity arises, and need only arise. 
Firstly , When the mortgagor has deposited the principal, 
leaving the question of interest to be settled on an adjust¬ 
ment of the account: Secondly , When he has deposited 
all that he admits or alleges to be due : and Thirdly , When 
he pleads, and undertakes to prove, that the whole of the 
principal and interest has been liquidated by the usufruct 
of the property.” 

The latter clause of section 3 of Reg. I. 1798 is as fol¬ 
lows :—<“ But such part of the Regulation as directs that 
the mortgages therein referred to, are to be considered as 
cancelled and redeemed whenever the principal sum with 
the simple interest due upon it, shall have been realized 
from the usufruct of the mortgaged property, or otherwise 
liquidated by the mortgagor, being inapplicable to condi¬ 
tional sales where the mortgagee has enjoyed the usufruct, 
it is hereby declared not to apply thereto.” The object of 
this declaration apparently was to show that in the case of 
an usufructuary mortgage by conditional sale, foreclosure 
may take place, whereas it cannot occur in the case of a pure 
usufructuary mortgage; and that it is only when the prin¬ 
cipal with simple interest has been realised from the usu¬ 
fruct or otherwise, prior tv the expiry of one year from the 
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Mate of the mortgagee’ s issuing and serving notice of fore¬ 
closure, that such a mortgage will be considered virtually 
and in effect cancelled and redeemed. It was, in fact, intend¬ 
ed to limit the application of the word “ whenever.” And 
its application is necessarily so limited : for in all cases, if 
foreclosure has once finally taken place, the mortgagor's 
interest in the land is at an end, and he has no further claim 
on it. 

If it were not that Reg. I of 1798, sec. 2 enables the 
mortgagor to redeem as early as he pleases, the object of 
the declaration might be taken to be to recognise the right 
of the mortgagee to resist being redeemed prior to the day 
of payment named in the mortgage deed. Under the 
English law the mortgagee has that right (jp). 

There has, however, been a good deal of discussion and 
misunderstanding as to this clause ( q ) . 

One who sues to redeem, whether before or after the 
time limited in the deed of mortgage, on the ground that 
the mortgagee has realised his debt from the usufruct of 
the property, need not make any deposit in Court if he 
denies that any balance is due. 

A mortgagor sued for redemption before the time stipu¬ 
lated, alleging that the debt had been paid off from the 
usufruct, but making no deposit. The Court said :—“The 
enactment which most clearly lays down the principles 
upon which a conditional seller should proceed, if he de¬ 
sires to redeem his estate, is Reg, I of 1798. Section 2 (r) 
commences by declaring that the borrower is ' at liberty 
to pay the amount due, on or before the date stipulated.’ 
This sentence provides both for the time at which he pnay 
pay, and also for the amount to be paid, that is to Bay, 
the ‘ amount due.' But to avoid doubts, the law goes on 
to declare how this < amount due' is to be ascertained. II 
is at first supposed by the law to be the principal sum, 

(p) 2 Fisher’s Law of Mortgage, p. 831. 

3d Ed. p. 729. (r) Reg. XXXIV. 1803, See. 12. 

(q) S. t). A. 1851, p. G32 : 1852, 
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with or without interest according to circumstances. 
Such a deposit will secure redemption : but it by no means 
follows that the deposit of even a less sum will not have 
the same effect, for the law goes on to say :— Provided, 
however, that if the borrower deposit a less sum, alleging 
that the sum so deposited is the total amount due to the 
lender for principal and interest after deducting the pro¬ 
ceeds of the land in his possession, such deposit shall be 
received; and if the amount so deposited be the total 
amount due, the right of redemption shall be considered to 
have been preserved/ Now, if the borrower has not the 
power of demanding an adjustment of accounts in a regul¬ 
ar suit for redemption, the Court do not see how the pro¬ 
visions of this law are to be enforced. The amount due 
can be ascertained, only after deducting the proceeds of the 
land. There is no limit to the smallness,—it might be 
one rupee, it might be nothing. Section 3 confirms the 
foregoing section, and more particularly declares that the 
account is to be made up ‘ on the principles prescribed with 
regard to mortgages, as far as the same may be applicable 
to the nature of the case/ But there is one rule in regard 
to mortgages, which is not applicable to conditional sales, 
and the remaining part of section 3 makes the exception 
accordingly. Were it not for this special exception, no 
sale could ever become absolute, the words of the mortgage 
law being that c mortgages are cancelled and redeemed 
whenever the principal with interest shall have been realis¬ 
ed from the usufruct/ For, although a bye-bil-wufa may 
not have been redeemed by the usufruct or otherwise dur¬ 
ing the stipulated period, it may have been redeemed by 
the proceeds of the land during the years which followed 
the stipulated period ; and if such proceeds could be taken 
into account, it is clear that no sale could ever become 
absolute. The Court see nothing in Reg. XY1I of 130(5, 
or in any subsequent Regulation, to affect the above con¬ 
struction of the law. The provisions of Reg. XVII of 1306 
are in addition to , not in supercession of former laws, and 
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object of this enactment was to give the mortgagor 
additional facility of redemption, by enabling him to 
recover possession whenever he chose to pay down the 
principal, with or without interest according to circum¬ 
stances, leaving the account to be adjusted subsequently in 
a regular suit under the provisions of the law (Reg. I of 
1798) already referred to” (<?). 

There was a mortgage in the English form, but in the 
nature of a conditional sale. By the deed it was agreed 
that- the principal should be repayable on the 4th of Sep¬ 
tember 1808,—and a power of sale was given to the mort¬ 
gagee in the event of the mortgagor making default in the 
regular payment of interest. Default having been made, 
the mortgagee attempted to foreclose in 1866. But the 
Court held that the mortgagor had (notwithstanding his 
default in the payment of interest) the right to redeem 
until the 4th of September 1S68, and further until the 
expiry of the year of grace based on foreclosure proceedings 
instituted subsequent to that date by the mortgagee. 
“ The year of grace commencing as it does with the noti¬ 
fication which follows on the mortgagee's application for 
foreclosure, is intended by the legislature to be additional 
to the period which is stipulated for redemption in the 
mortgage contract: and therefore it follows that the ap¬ 
plication itself cannot be made before the expiration of that 
e si ipulated period/ Now the ‘stipulated period' of redemp¬ 
tion referred to in this Regulation (XVII of 1806, sec. 7) 
appears to us to be the whole period prescribed by the morl - 
gage contract for the performance of the conditions upon 
the fulfilment of which the mortgagor is to be entitled to a 
reconveyance. We do not think it, in any case, means less 
than this or depends upon whether the mortgagor duly per¬ 
forms all those conditions or not” (t ). 

A mortgagor seeking an account from his mortgagee, 
and to redeem, must aver in his plaint, that the principal 

(a) 5 N. W. P. 456. But sue 1855, p. 432 : 1857, p. 503. 

S, D. A. 1847, p. 48 : 1849, p. 392: (0 6 li. L. R. 389. 

23 








sum with interest has beeu tendered or been realised from 
the usufruct or otherwise (u ). If he states an agreement 
to pay and receive interest at less than twelve per cent, 
and it appears from his own account that the debt cannot 
have been paid olf prior to the institution of the suit if a 
higher rate were allowed, he must establish the agreement 
for the reduced interest, or his suit will be dismissed (v ). 

It has been held that if it appears from the mortgagor's 
own evidence, that he is not in a position to redeem in 
consequence of a balance being still due to the mortgagee, 
the suit is to be dismissed at once (w) : and that when, on 
investigating the accounts, the receipts from the usufruct, 
or these receipts together with sums deposited or paid to 
the mortera<ree, are found not to cover the amount due, the 
suit must be dismissed, however small the deficiency may 
be (#), arid that the Court cannot give a conditional decree 
that, on payment of the balance due, the mortgage is to be 
held redeemed (?/). 

More recently, however, the practise (in the Calcutta 
Court at any rate) has been not to dismiss the suit wholly 
because a balance is found to be still due to the mortgagee, 
but to ascertain what the exact balance is and to declare 
that the mortgage shall be redeemed upon payment within 
a reasonable time lixed by the Court (z). 

A mortgagor who has got a decree to redeem and to be 
put in possession, may bring a subsequent suit for mesne 
1 - for the time during which the mortgagee remained 
in possession after the institution of the suit (a). 


(u) See 11 N. W. P. 3: 0 N. 
W. P. 371. S. I). A. 185o, p. 432. 

(v) S. D. A. 1852, p. 748. See 
Shah Mukhun LalVs case 12 Moore, 
157 (201), 2 13. L, R. P. C. 44. 

(«/) 6 N. W. P. 221. 

(*) S. I). A. 1810, p. 302 : 1852, 
p. 1120. 4 N. W. P. 37 : 5 N. W. 
P. 104: 10 N. W. P. 543. 


(y) Nau ab Azimut All's case 13 
Moore, 404 (412). 10 N. W. P. 

543 : 18G0, p. 84. 8 W. R. 300. 

Marsh. 112. 

(*) 18 W. R. 05 : 22 W. II. 
209: 24 W. R. 275. See also 9 
W. R. 572: 17 W. R. 409: and 
ante pp. 105, 100. 

(a) 7 W. R. 304. 
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If the mortgagee in a non-usiifructuary mortgage by 
conditional sale, eliooses to enter into possession and to re¬ 
main in possession wrongfully, be must account fully for 
the mesne profits (6). 

A mortgagee after having done all tliat Reg. X\ II of 
1806, sec. 8 requires to be done in order to foreclose tbe mort¬ 
gage and make tbe conditional sale absolute ( i* c. after 
service of notice of foreclosure, and expiry of tlie year of 
grace &c.,) must bring a regular suit to recover possession 
if he is out of possession, or to obtain a declaration of 
his absolute title if be is in possession. In that suit the 
mortgagor may contest, on any sufficient grounds, the 
validity of tbe conditional sale, or the regularity of tbe pro¬ 
ceedings taken under tbe Regulation in order to make it 
absolute. He may also allege and prove, if be can, that 
nothing is due, or that the deposit (if any) which be has 
made is sufficient to cover what is due. Rut the issue, in 
so far as tbe right of redemption is concerned, will be 
whether any thing, at tbe end of tbe year of grace, remained 
due to tbe mortgagee, and if so whether tbe necessary 
deposit bad been then made. If that is found against tbe 
mortgagor, tbe right of redemption is gone. But so long 
as the mortgagee remains quiet after the expiry of the 
year of grace and does not sue to have bis title declared 
absolute, tbe mortgagor’s right of redemption remains 
unimpaired—save that be must prove that tbe mortgage 
debt was in fact paid off, or the necessary deposit made, 
before tbe -expiry of the year of grace (c ). And as a gen¬ 
eral rule a mortgagor can raise, in a suit instituted by 
himself after tbe expiry of the year of grace, any ques¬ 
tion which he could use by way of defence in a' suit 
brought by tbe mortgagee for possession. As in a suit in¬ 
stituted by a mortgagee for possession or to declare bis title 
as absolute proprietor on foreclosure, tbe mortgagor might 

(6) 7 W. R. 30. Mooro 340, 5 W. R. P. G. 47. 8. 

(c) Forbes v. Ameeroonisaa, 10 D. A. 1848, p. 711 ; 1850, x». 1-7. 
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plead satisfaction of the mortgage debt prior to the expiiy 
of the year of grace, so the mortgagor is entitled to raise the 
same question in a suit brought by himself for redemp¬ 
tion (d). 

On the expiiy of the year of grace, the rights of the 
mortgagor are at an end, unless he can prove that the mort¬ 
gage debt was in fact liquidated before the year expired. 
And one suing to redeem must under the old law do so 
within twelve years from the date on which the year of 
grace came to an end : — now however there apparently is 
no limitation save that of sixty years from the date of the 
mortgage (e). 

In a case in the Bombay Court, it appeared that a Ma- 
homedan had given a bye-bil-wufa to a Parsi, who was put 
in possession. In a suit to redeem, it was held that (under 
the Bombay ltcgulation IV of 1827, sec. 2G) the law to be 
applied was that of the defendant in possession, viz. justice, 
equity and good conscience : and that as part of the mort¬ 
gaged premises had ken burnt through no blame of the 
mortgagee and had been rebuilt by him, there could be no 
redemption save on paying to the mortgagee the amount 
so expended by him properly (f). 

(d) S. D. A. 1857, p. 503. 1859, p. 1494: 1861, v. 1, p. 8. 

(<) Act XIV of 1859, 60 C. 1. 8 W. 11. 476. 

*1. 12. Art IX of 1871, sch. 2. (/) 6 Bom. a. j. 109. 

art. 148. (3.D. A. 1854, p. 137: 
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OF THE REMEDIES OF THE MORTGAGEE 
INCLUDING FORECLOSURE. 

The mortgage debt being the principal, and the laud 
pledged being merely a security, the mortgagor, notwith¬ 
standing bis breach of condition, still continues relievable 
Horn the stnet letter of his contract, on payment of prin¬ 
cipal, interest, and costs. But this, except in the case of 
pure usufructuary mortgages, is only in the event of the 
mortgagee not coming forward and seeking the assistance of 
ie law to enable him to enforce his security, which assist¬ 
ance wdl be granted to him, in order that he may not 
remain subject to a perpetual account, or be deprived for 
ever of the money advanced by him. On this principle 
rests the doctrine of foreclosure, in the application of 
winch, the forbearance of the law towards the mortgagor 
is carried very far. The mortgagee however, when once 
he has obtained his decree declaring liis title as absoluto 
proprietor on foreclosure, is freed from all further uncer- 
tainty, as the foreclosure can never be opened or disturbed 
on other grounds than those on which the Courts will in 
ordinary cases set aside their own decrees. In England, 
tbe Courts are always anxious to afford every reasonable 
relief to the mortgagor, and even after a decree of foreclo¬ 
sure has been made, and tbe mortgagee has obtained 
possession they will, under special circumstances, open the 
decree (a ). 


( f *) ^ Fidhor 8 Law ol‘ Mortgage, pp, 1054—1059. 
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Tlie limitation of suits instituted on or after the 1st of 
April 1873 is regulated by Act IX of 1871. 

In suits for money charged upon immoveable property 
the period is twelve years and it begins to run when the 
money sued for becomes due ( b ). The allowance and fees 
called mali/cana and huqr[ are deemed to be money charged 
on immoveable property (<?). 

It has been held that a bond whereby the superstructure 
of a house, exclusive of the land beneath, is hypothecated, 
creates an interest in immoveable property,—the apparent 
intention being to mortgage the house and not merely the 
materials of which it was composed (d). 

In a suit instituted in a Court not established by Royal 
Charter (i. e., not one of the High Courts) by a mortgagee 
for possession of immoveable property mortgaged, the period 
of limitation is twelve years, running from the time when 
the mortgagee is first entitled to possession (e ). 

In a suit in a Court established by Royal Charter in 
the exercise of its ordinary original civil jurisdiction, 
the period of limitation is sixty years, and it begins to run 
from the time when any part of the principal or interest 
was last paid on account of the mortgage debt (/). 

No promise or acknowledgment in respect of a debt will 
take the case out of the operation of the Act unless the 
promise or acknowledgment is contained in some w i iting 
signed, before the expiration of the prescribed period, by 
the party charged therewith or by his agent generally or 
specially authorised in this behalf. Rut when such writing 
9 a new period ol limitation aoc ’ : 

liability is to be computed from the time when the promise 
or acknowledgment was signed. When the writing con¬ 
taining the promise or acknowledgment is undated, oral 


(b) Act IX of 1871, seh. 2, art. 
182 . 

(r) lb. Explanation. 

(d) 8 Mud. 100. See 3 B. L. R. 
o. j. 90 . 


(v) Act IX of 1871, sell. 2, art. 
136. Seo 24 W. It. 483. 

(/) lb. art. 149. 'Hio. corre¬ 
sponding period undor Act XIV d 
i860 was only twelve yours. 
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evidence may be given of the time when it was signed. 
But when it is alleged to have been destroyed or lost, oral 
evidence of its contents shall not be received ( g ). 

An acknowledgment may be sufficient, though it omits 
to specify the amount of the debt, or avers that the 
time for payment has not yet come, or is accompanied by a 
refusal to pay or deliver, or is coupled with a claim to a 
set-off, or is addressed to any other person than the 
mortgagee or creditor. But it must amount to an express 
undertaking to pay the debt, or to an unqualified admission 
of the liability as still subsisting (/;). 

One of several partners is not rendered liable by reason 

only of a promise or acknowledgment signed by another 
partner (i). 

I he acknowledgment must be signed by the person mak¬ 
ing it : and his seal is not sufficient, even though affixed 
by the debtor to a letter written by himself (;). 

V\ hen interest on a debt is, before the expiry of the 
pi escribed period, paid as such by the person liable to pay 
Hit debt, or by his agent generally or specially authoris¬ 
ed,— or when part of a principal debt is before the expira¬ 
tion of the prescribed period paid by the debtor or his 
agent, a new period of limitation is computed from the 
time the payment was made. But in the case of part 
payment of principal, the debt must have arisen from a 
contract in writing, and the fact of the payment must 
appear in the handwriting of the person making the same, 
on the instrument, or in his own books, or in the books of 
the creditor (/■). 

As regards suits instituted on or after the 1st of Janu¬ 
ary 1802 and before April 1873, the law of limitation is 
to he found in Act XIV of 1859 : and under it, it may be 
seid generally that a suit for possession by a mortgagee, or 
for the n of immoveable property, or of any' interest 

(ff) Act IX of IS71, aoA* 20. 

(A) lb . Explanation 1. 

(*) lb. Explanation 2. 


(j) lb. Illustration. 
(&) lb. Sue. 21. 
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immoveable properly must be brought within the period 
of twelve years from the time the cause of action arose (/). 

Lands in the mofussil were in 1845 mortgaged by a 
deed in the English form. The mortgagor was to remain 
in possession until default: but the mortgagee had a right 
to enter on default. The mortgagor made default: but 
the mortgagee took no steps to get possession. Thereafter, 
in 1849, the mortgagor sold part of the property, and 
the purchaser got possession and registered his title in 
the Collectorate in January 1850. An assignee of the mort¬ 
gagee subsequently brought a suit for foreclosiue in the 
Supreme Court at Calcutta,—to which the purchaser was no 
party — and in 1802 obtained a decree for foreclosure. The 
assignee of the mortgagee then brought a suit in the mofus¬ 
sil against the purchaser to recover possession of the por¬ 
tion of the mortgaged property purchased by him. The 
purchaser having pleaded limitation, under Act XIV of 
1859, sec. 1, cl. 12, it was held that neither he nor the 
property in his possession were affected by the foreclosure 
proceedings, and that as the mortgagor and the purchaser 
from him had, after default, held possession for more than 
twelve years, the suit was barred. In delivering judgment 
the Privy Council said,—“ it is impossible to hold that the 
defendant (the purchaser) was holding or supposed that lie 
was holding by permission of the mortgagee : and when both 
things concur,—possession by such a holder for more than 
twelve years, and the right of entry under the mortgage 
deed more than twelve years old,—it is impossible to say 
that such a possession is not protected by the law of 
limitation” (m). 

So, where the default occurred on the 9th of July 1855 
and on the 18th of December 1856 the mortgagor's rights 
in the property were sold in execution of a decree, and 


(l) Act XIV of 1859, sec. 1, cl. 144 (150),—affirming the decision 

12 . Sec 2 Agra, 244 : 9 Bom. 53. in 6 W. B. 269. See 5 13. L. B. 

(m) Brojonatk Koondoo Chowdry 389. 
v. Khelut Chun da Chose , 14 Mooro 
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were bought, without notice of the mortgage, by a pur¬ 
chaser who got possession- In August 18G7 the assignee 
of the mortgagee instituted foreclosure proceedings under 
Reg. XVII of 1806, against the purchaser. Having com¬ 
pleted the foreclosure proceedings, the assignee on the 
22nd of January 1872 instituted a suit against the pur¬ 
chaser to recover possession. But it was held that the 
cause of action of the mortgagee and of his assignee, arose 
on the default made in July 1855, and that the suit not 
having been commenced within twelve years from that 
date was barred under Act XIV of 1859, sec. 1, cl. 12: 
and that no new cause of action arose, by reason of the 
foreclosure proceedings, on the expiry of the year of grace 
in August 1868 (n). 

In another case, the mortgagee might (under his mort¬ 
gage deed) have taken possession on the mortgagor's mak¬ 
ing default in 1255 : lie did not, however, avail himself 
oi his rights, but in 1267 sued for and obtained a decree 
foi foreclosure. Subsequently he sued to recover possession 
agiiii ist purchasers of the mortgagor's rights who had been 
in possession since 1263, but who had not been made parties 
to the foreclosure suit. The Court held that the mort¬ 
gagee's cause of action arose on the first default made by 
the mortgagor in 1255, and that the decree in the foreclosure 
suit gave no fresh starting point ( o ). 

These were cases of suits brought against purchasers 
from the mortgagor who had got into possession and had 
held for more than twelve years adversely to the mort¬ 
gagee. 


By an instrument of mortgage of 1817 it was provided 
that if the debt were not paid within five years, the proper¬ 
ty mortgaged should be considered as absolutely sold to the' 
mortgagee. Default was made, and the mortgagee entered 
into possession and continued in possession until LS58 when 
he was turned out by the mortgagor. In 1866 the mort 


(/<) 14 B. L. K. 87, 22 W. It. 90. 

u 


(o) 6 W. It. p. I HI. 
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gagee filed a suit in the nature of a foreclosure suit against 
the mortgagor. It was held that his cause or action arose 
in 1858 when he was dispossessed, and that he had twelve 
years from that date within which to bring his suit (p). 

But as between the mortgagor and mortgagee, a default 
may be made by the mortgagor which may give the mort¬ 
gagee a right to sue or to enter into possession, if lie chooses 
to assert such a right, but which may notwithstanding 
have no effect whatever in altering the nature of the mort¬ 
gage title. If notwithstanding one or more defaults, there 
be no repudiation of the mortgagee's right, but on the 
contrary a recognition of it, there is nothing in the law to 
limit the time within which the mortgagee may foreclose. 
“ So long as the mortgagor in possession, or those who 
claim under him, assert merely a title to redeem, and ad¬ 
vance no other title inconsistent with it, such possession 
must, primd facie at least, he treated as perfectly recon- 
eileable with, and not adverse to, the title of the mortgagee 
and the continuation of the lien oil the property pledged" (q ). 

When there is a bond to secure the payment of a sum of 
money with interest, by which bond also lands are charged 
(by way of simple mortgage) with the payment of the 
debt,—a suit to have it declared that tlie lands are charged 
with the payment of the debt and for an order for the sale 
of the lands, as subject to the charge, in satisfaction of the 
debt, is a suit founded not on the mere contract to pay the 
debt but upon the hypothecation of tlie luml, and the 
pci aid of limitation is twelve years running' from the origin 
of the cause of action (r ). 


( p ) 9 Bom. 53. See 8. D. A. 
1848, p. 722. 

(q) 1 Agra, F. B., p. 102. See 
14 B. L. K. 315. 

(r) Juneswar Lass v. Mahabeer 
3 L. B. I. A. 1. Act XIV 

of 1859, sec. 1, cl, 12. Seo 9 \V. 
R. 170 (F. B.) : 8 W. K. 335: 
2 Mud, 51, 307. 


As to tho difference (os regards 
limitation) between registered anil 
unregistered instruments and con* 
tracts for the payment of money,— 
see Act XIV of 1859, sec. 1, els. 9, 
^0, 11, 16: and Act IX of 1871, 
seh. 2, arts. 56, 65, 66, G7, 115, 
116, 117. 
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Under Act XIV of 1859, if the person who, but for the 
law of limitation, would be liable to pay a debt, admitted 
that such debt or any part of it was due, by an acknowledg¬ 
ment in writing signed by him, a new period of limitation, 
according to the nature of the original liability, ran from 
the date of such admission; but if more than one person 
were liable, none of them became chargeable by reason 
only of a written acknowledgment signed by another of 
them (s). An account stated, acknowledged to be correct 
and signed by an agent, is not an acknowledgment in 
writing signed by his principal so as to extend the period 
of limitation (t ). And a memorandum of payments made, 
endorsed on the bond and signed by the principal is not 
sufficient (u ),—nor is a balance struck and orally acknow¬ 
ledged to be correct (#) . But it is not necessary that in 
the acknowledgment a precise sum should be mentioned, or 
that there should be a promise to pay. All that is required 
is that there should be a distinct acknowledgment of the 
claim (w ). 

In suits in Courts established by Royal Charter, hy a 
mortgagee to recover from the mortgagor the possession 
of the immoveable property mortgaged, the cause of action 
is, under Act XIV of 1859, to be deemed to have arisen 
from the latest date on which any portion of the principal 
or interest was paid on account of the mortgage debt (.r). 

Under the Acts both of 1859 and of 1871, if any person 
entitled to a right of action Inis by means of fraud been 
kept from the knowledge of bis having such right, or of 
the title upon which it is founded, or if any document 
necessary for establishing such right has been fraudulently 
concealed, the time limited for commencing the action 
against the person guilty of the fraud or accessary thereto. 


(s) Act XTV of 1869, Bee. *1. 

(t) 8 W. R. 1. 6 Bom. q,j. 67* 
(«) 8 \V. K. 335. 

{v) 1 Agra X*'. B. 9X. 3 Mad. 
378. 


(tr) Gnpt't kisfu. u Gown ini’* caan 13 
Moore, 3?, 3 13. L. li. I\ 0. 37. St o 
4 Mad. 384, 359. Su»> an/' pp- 162, 
163. 

(*) Act XIV of I860, 8oc, <5 
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or against any person claiming through him otherwise 
than in good faith and for a valuable consideration, must 
be reckoned from the time when the fraud first became 
known to the person injuriously affected by it, or when he 
first had the means of producing or compelling the pro¬ 
duction of the concealed document Qy). And in suits in 
which the cause of action is founded on fraud, the cause of 
action is to be deemed to liave first arisen at the time when 
such fraud became first known by the pprty wronged (z ). 

The Acts themselves must be referred to for further 
details regarding limitation in the case of minors, and 
the like. 

If any person without his consent has been dispossessed 
ot‘ immoveable property otherwise than by due course of 
law, he or any person claiming through him is, in a suit 
brought to recover possession of such property, entitled to 
recover possession thereof notwithstanding any other title 
that may be set up in such suit, provided, that the suit be 
commenced within six months from the time of such dis¬ 
possession. But this does not bar the person from whom 
such possession has been so recovered, or any other person, 
from instituting a suit to establish his title to the property 
and to recover possession of it withm the ordinary period 
of limitation («). 

Under the old law’ of limitation (£), governing suits in¬ 
stituted bid ore Act XIV of 1859 came iuto force, the period 
of limitation ran from the date when the cause of action first, 
aro-e. It* the* object of the suit was to set aside a mortgage 
deed, the cause of action arose on the day the deed was execut¬ 
ed, except in cases of fraud, when the plaintiff might have the 
benefit of the latter part of sec. 14, Beg. Ill of 1798 (c ). If 
the suit were for possession, the twelve years ran from the 
earliest date on which the plaintiff was entitled to posscss- 


(//) Act IX of 1871, sec, 19; 
Act XIV of 1859, hoc. 9 . 

( s ) Act IX of 1871, sch. 2, rirt. 
95 ; Act XIV of 1859, see. 10. 

(«) Act XIV of 1859, sec. 15,— 


which is still in force. 

(5) Keg. Ill of 1793, soc. 11: 
Rog. II. 1803, soc. 18. 

(c) 2 W. K, p. 273 note. 
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ion,—if for money, from the day on which he might first 
have sued for it. Thus if the terms of the agreement were 
such that the mortgagee was entitled at once to possession 
as usufructuary, a suit for possession must he instituted 
within twelve years from the date of the deed (d ). And 
where the deed stated that possession had already Ijeen 
given to the mortgagee, who was to hold it for three years, 
at the end of which time the mortgagor might redeem on 
payment of the loan with interest, and in default of his 
doing so, the property was to become the mortgagee's—it 
was held that the cause of action at once arose on the 
failure of the mortgagee to obtain the possession agreed 
upon, and that as he had never been in possession, a suit 
for possession by him must be brought within tw'elve years 
from the date of the deed (e). 

Certain mortgaged lands were'sold by the Collector for 
arrears of revenue, while a suit for possession by the mort¬ 
gagee was pending in the civil courts. The surplus pro¬ 
ceeds of the sale were, before the suit for possession was 
decided, appropriated by the Collector in payment of ar¬ 
rears on other estates belonging to the mortgagor. Tho 
mortgagee obtained a decree for possession. Within twelve 
years from the date of that decree, but more than twelve 
years from the date of tho transfer made by the Collector, 
the mortgagee brought an action against him for the re¬ 
covery of the surplus proceeds so transferred. The major¬ 
ity of the Court held that his suit was barred by lapse of 
time, and would not lie. And no doubt, the mortgagor's 
allowing the property to be sold for arrears, was such a 
breach of contract on his part, as gave the mortgagee an 
immediate right of action for the recovery of his debt (/*). 

A birt was granted, which was a deed of absolute 

sale, under which, it it had been unaccompanied by any 

(tf) S. D. A. 1857, p. 1816. Soo (o) 8 N. W. P. 550. Sou lo N 
N. W. P. v. 5, p. 239 : v. 6, p. 54 ; W. P. 243. 

v. 7, p. 822: v. 8, pp. 100, 391: (/) S. D. A. 1851, p. 182. Sou 

v. 10, p. 243: v. 11, p. 72: I860, s:pra, pp. 113, 130. 
p. 280 : 7 Sel. IUp. 77. 
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other document, it would have been necessary to sue for 
possession within twelve years from the date of execution. 
But the sale was rendered conditional by means of an ikrar- 
namali executed eight days afterwards, which gave the 
seller a right to redeem at the end of five years, on re¬ 
paying the sum advanced to him with interest. The Court 
decided that the hirt put r vras virtually put in abeyance by 
the subsequent deed, and that the right of the purchaser 
under it did not revive until the default of the seller at the 
end of the five years : that consequently no cause of action 
arose until the expiration of the five years, and that as a suit 
for possession within that period could not have been enter¬ 
tained, a suit within twelve years from its expiry was in 
time. It was further the opinion of the Court, that had 
the hirt pair or the ikrarnamah contained any stipulation 
that the purchaser and lender should enter into possession, the 
date on which he might first have entered would have been 
the time when his cause of action first arose, within twelve 
years from which his suit must have been brought (//). 

But in calculating the date from which limitation be¬ 
gins to run, care must be taken not to confound the time 
at which the mortgage debt becomes recoverable, with the 
time at which some collateral debt, included in the deed, 
becomes due. Thus, where the mortgagor was to remain 
in possession at a monthly rent, and in default of payment 
the mortgagee was to take possession, the mortgagor 
having 1 ailed in his first and all other payments, it was 
held that the limitation as to the mortgage debt, did not 
commence on these defaults ( k ). And when the mortgage 
debt is re-payable by instalments, on default of payment of 
any one of which the whole becomes due and the mort¬ 
gagee may foreclose, the mortgagee is not bound to foreclose 
oil the first default but may proceed to foreclose upon a 
subsequent default,—the previous one notwithstanding (*). 


(:<j) N. W. P. v. 8, p. 391 : v. 9, (i) 1 Agru, F. B. 102. 14 B. I,, 

p. 130. See v. 10, p. 243. li. 310. Suo Act IX of 1871, hoc. 

(A) 5 N. W. P. 239. 23. 
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I£ a debtor makes payments in respect of instalments 
which are barred by lapse of time, he cannot afterwards 
say he need not have paid them, and set them off against 
later instalments which are not barred (j). 

A mortgagee who had issued notice of foreclosure, was 
held under the old law of limitation to have a further 
period of twelve years from the expiry of the year of grace, 
during which he might sue to have his title declared absol¬ 
ute and to be put in possession : but if he let the twelve 
years pass without bringing his suit for possession on fore¬ 
closure, his right was wholly lost to him (7c). And when 
a mortgage is duly foreclosed, the twelve years within which 
the mortgagee must sue for possession run from the date of 
final foreclosure, whether the mortgage was foreclosed on the 
earliest possible day or not (l). 

Their Lordships of the Privy Council have remarked 
that “ it cannot be laid down as a rule universally true, 
that under lteg. Ill of 1793, sec. 14, a mortgagee's pro¬ 
ceeding for a foreclosure under a mortgage of the class of 
bye-bil-wufa simply, cannot be preferred after twelve years 
from the expiration of the time which the instrument fixes 
as the period of redemption by payment, and on the expira¬ 
tion of which the conditional sale will become absolute : for 
this indiscriminating ground of decision would include alike 
adverse occupations and those which had not the semblance 
even of such a character, and would establish a bar arising* 
from simple occupation and not from the laches of the 
defendant or of others before him” (m). And again they 
say : “ As no difference between the law prevalent in India 
and the law prevalent here, as to the relation between 
mortgagor and mortgagee on this point, has been sug¬ 
gested, the possession of those who claim under the mort- 

U) N. W. P. v. 8, p. 361 : v. 9 (/) 1 Agra, F. B. p. 102. Seo 

p. 477. 14 B. L. R. 87. Sop ante p. 1 / 9 . 

(£) 7 Sol. B<p. 16. S 1). A, (») frannath Hoy Chou-dry v. 
1857, p. 1816: j.859, p. 1494. Son Rookm Begum ^ 7 Moor© 323, 4 W. 
1856, p. 817, R. p. 0. 37. 
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gag°r, so long as tliey assert a title to redeem, and advance 
110 other title inconsistent with it, must primd facie at 
least, be treated as perfectly reconcileable with, and not 
adverse to the title of the mortgagee and the continuation 
of his lien on the thing pledged. It is by no means the 
essence of such a title there, any more than it is here, that 
it should be accompanied by an actual continuing posses¬ 
sion of the lands. The pledgee may from various causes be 
reluctant to assume possession of the pledge, or to* shorten 
the period of its redeemable quality.” 

In certain cases, undisturbed possession for twelve years 


<SL 


gave a good title under the old law, without reference to 
t lie time when the plaintiffs cause of action arose. In the 
ease of Enag at Eosscin v. Sagnd Ahmed Beg (/*), the Privy 
Council said that the object of Regs. Ill of 1793, sec. 14, 
and 11 of 1805, sec. 3, els. 1, 2, and 3, “ appears to be to 
protect the title of parties who have been in possession 
under a bond fide title, or what is supposed to be a bond 
fide title, for the period of twelve years. But certain ex¬ 
ceptions are introduced into those Regulations,—amongst 
others that the limitation of twelve yearn is not to apply 
where the party has been precluded by good and suflicient 
eau,;e from bringing his suit within the period. Neither 
is it to apply, if the original possession obtained by the 
party in possession has been obtained unjustly : and the 
Regulations are not to apply to cases where the property 
had so come into the hands of other persons from whom 
the parties in possession may have derived their title, and 
diall not have been subsequently held under a just and 
honest title.” 


But it is only a really bond fide possession of twelve 
years that will give a title under the old law; and when the 
title has been throughout disputed and litigated, the possess¬ 
ion even though undisturbed, is not a bond fide quiet possess¬ 
ion which will give any title. A's title accrued in 1813, but 


( n ) 7 Mooro 238. 8oo Sheik Gobiud 3fundul v. Collector of 21- 

Ali v. Must. Koonhoo 3 Pmyunnafts, li Muon* 316, ; \V\ k. 

Moore 1, G W. Pi, P. C. 24 : Owuja P. C. 21. «ou W. P. 18GI, p. l.>0 
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a suit which he brought in order to establish it, was not 
finally decided by the Privy Council till 1842. It was held 
that as it was impracticable for A to sue for possession until 
the question raised in his first suit was decided by the 
Privy Council, a suit for possession brought within twelve 
years from the date of the decree in 1842, was not barred : 
and that the possession of the other party under a fonj&ary 
order of a Magistrate, although extending over much more 
than twelve years, was no bond Jlde possession such as 
barred A\s right (o ). 

Certain property being under mortgage, the right, title 
and interest of the mortgagor were attached and sold in 
execution of a decree, and the purchaser was put in poss¬ 
ession of the property. The mortgagee subsequently got a 
decree for foreclosure in the Supreme Court, but did not 
make the purchaser a party. Within twelve years from 
the date of the decree of foreclosure, but more than twelve 


years after the purchaser got possession, the mortgagee 
brought a suit for possession, making the purchaser a defend¬ 
ant. The suit was held to be barred (p ). 

The right and title of A in an estate were sold in execu¬ 
tion of a decree. B was declared the purchaser and was put 
in possession, having no notice of the existence of a mort¬ 
gage in favor of C. After B had been in possession for 
more than twelve years, C brought a suit (under the old 
law) against him to recover possession. The Privy Council 
held that, under the circumstances, the possession of B was 
in no way as mortgagor or under the mortgagor, but as 
owner, and was adverse to the title of the mortgagee: and 
that it was necessary that a suit by the mortgagee to dis¬ 
turb the possession of such a purchaser should have been 


brought within twelve years. In this case no proceedings 
with a view to foreclose the mortgage had, within the 
twelve years, been taken against the purchaser (q). 


(o) j Rqfah Enayul HQxsein s case, 
7 Mooru 238. See i Hay, ‘306: 8 
W. R. 372. 

( p) S. r>. A. 18.53, p. 210, also 

25 


see pp. 21, 516. 

(y) Anundomoyce j Dossw v. DAo- 
mndro Chund&r Mookeijev , 14 Mooi«\ 
101, 8 B. L. R. 122. 
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fraudulently obtained possession, and B afterwards pur¬ 
chased the property at an execution sale under a decree 
against A. More than twelve years after the dispossession 
by A, but less than twelve years after the purchase by B, 
a suit for possession was brought against the latter by C. 
It was held that C’s right of action was not barred, B not 
having possessed under a bondfide title for twelve years (;*). 

Possession obtained by a mortgagee under his mortgage, 
is not a bond fide possession, or such as can convey a per¬ 
manent title ($). “ Under the Regulation, an adverse title 

must also be a bond fide title under the shorter period of 
limitation: and as neither mortgagor nor mortgagee can in 
or<linary cases be unconscious of the conditional nature of 
their own titles, there is no ground for presuming generally, 
between the immediate parties, adverse title from mere 
length of possession” (/). 

Under Act IX of 1871, section 29, on the termination 
of the period limited to any person for instituting a suit 
for possession of land, his right to such land is extinguish¬ 
ed. The effect of this is that, after the prescribed period 
of limitation has passed, an absolute interest in the land 
exists in the party who has been in possession during that 
period.. 

The law of limitation must always be strictly applied. 
But if the period of limitation prescribed for a suit expires 
on a da\ v. bon the C <>urt is dosed, the suit maybe institut¬ 
ed on the day the Court re-opens (w). 

A suit brought by a mortgagee to recover from the mort¬ 
gagor personally the amount due to him, must be brought in 
a Court within the limits of whose jurisdiction the cause of 
action arose, or the defendant at the time of the commence¬ 
ment of the suit resides or works for gain &e. (v). If 

(r) 9 N. W. P. 391. 37 . S. D. A. I860, v. 1, p. 443. 

(«) 9 N. W. P. 425. See S. D. Sco 2 Mad. 382, and antCj p. 191. 
A. 1857, p. 121. («) Act IX of 1871 see. 6, a. 

O) 1/annath Hoy Chowdry's (t>) Act VIJT of 1859, sec. 5. 
CMi.0, 7 Mooro 323, 4 W. K. P, C. Act X of 1877, boo. 17. 
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tlie suit be for possession of the property mortgaged, the 
rules as to the Court in which it is to be instituted are 
the same as those which apply in the case of redemption 
suits (w). 

A suit on a simple mortgage, to ascertain the amount of 
the debt and have it declared a charge on the land, and for 
a decree for sale, is so far as it affects the land, a suit for 
land within the meaning of section 5 of Act VIII of 
1859. Thus the mortgaged land being in the district of 
Z, but the mortgagor not being personally liable to the 
jurisdiction of the Court of that district, it was held that a 
suit to have the land declared liable to the charge, and for 
sale, was well brought in the district Court of Z. But that 
Court could not give a decree against the mortgagor person¬ 
alty for the mortgage debt (.r). 

The Calcutta High Court, in the exercise of its ordinary 
original civil jurisdiction, can entertain a suit for land situ¬ 
ated either wholly or in part within the local limits of the 
original jurisdiction. But if only part of the land is 
within the local limits, the leave of the Court must be 
obtained at the time the plaint is presented ( 7 /). And 
where there is a mortgage of lands some of which he in the 
town of Calcutta and some in the mofussil, a suit for an 
account and foreclosure of the whole will he in Calcutta, 
leave to fde the plaint having been obtained from the Court 
at the time it was presented (z ). 

A suit for possession, by the holder of a zuv-i-pesligee 
lease, or a suit to cancel such a lease, must be an ordina¬ 
ry regular suit and not one under the special rent-law (a ). 

It has been held that when land is mortgaged to two 
persons jointly, to secure a sum advanced by them in 

(rr) Supra, p. 160. Act TUT of ( 1 /) Sec. 12 of the High Court*-. 
IH/JO, yocs. 6—14. Act X of IS77 Letters Fhtent of 1865. See 6 B. 
Bf*c. 16 &e. L. It. 686. 

(us) 9 B. L. It. 171, 18 W. It. (a) 11 B. L. It. 301. 

269. Bo 18 W. K. 2S7: 23“ W. It. (*) 8 W. It. 302. 310. Seo 1 W. 

123, and 2 AU. (1870) p. 19. See R. 52. 
contra, 9 Bom. 12. Sec post , p. 202. 
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equal proportions, a suit by one for his share of the money 
will lie, although he does not mate his co-morfcrasree a 

w o o 

party to the suit ( b ) . And where one of two joint mort¬ 
gagees (by way of simple mortgage) sued for his moiety 
of the debt, and got a decree for it, and in execution attached 
and sold the mortgaged property,—it was held that the 
other mortgagee might sue for his moiety and have the 
lands sold a seeond time in execution of his decree, unless 
the purchaser at the first sale chose to redeem. In this 
last case, the purchaser took with notice of the claim of the 
other mortgagee (c). This decision, however, cannot safely 
be followed. There is no doubt that as a general rule, if the 


mortgagees are joint, and there is in the mortgage contract 
no express severance of their interests, the suit for the re¬ 
covery of the money due upon the mortgage must com¬ 
prise the interests of all the mortgagees, and they must be 
parties to the suit either as plaintiffs or as defendants. 

Where there was a large body of co-sharers in an 
estate which had fallen into arrears and was about 
to be sold by Government, and certain persons saved 
it from sale, by advancing the sum required, in return 
for which they got a conditional sale of the property exe¬ 
cuted by thirty-nine sharers, it was held that as this sale 
had been for many years recognised by the whole body of 
sharers, the mortgagees were entitled to foreclose the mort¬ 
gage against the whole body, although it appeared that 
four or five sharers wore not in any way parties to the exe- 
cut ion oi’ tbe original deed of mortgage (d). 

It is only in mortgages by bye-bil-wufa, kut-kubala, or 
conditional sale, that foreclosure can occur. 

In pure usufructuary mortgages, including those by lease, 
nothing more than a temporary enjoyment of the land is 
given to the mortgagee, liable to be put an end to at any 
moment (unless the mortgagor is barred under the Limi¬ 
tation Acts of 1859 or 1871), on the mortgage debt being 


(i) 8 N. W. P. 01. (J) 9 N. W. p. 133. 

(c) 3 W. R. 130. 
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cleared off (e). In simple mortgages, and in mortgages 
by bye-bil-wufa, kut-kubala or conditional sale, whether 
accompanied by possession and usufruct or not, the mort¬ 
gagor may, if he make default, be deprived of his whole 
interest in the property he has pledged. In the former 
case, the rights of the mortgagor are, under a decree of 
Court, put up for sale, and transferred to whomsoever may 
be declared the purchaser: in the latter, foreclosure takes 
place, that is to sa y, all the interest of the mortgagor in 
the mortgaged lands ceases, and passes directly from him 
to the mortgagee. 

The mortgagee is bound by the terms of his contract, 
and cannot sue to foreclose, or to have his debt paid or 
the land sold in satisfaction of it, until the time fixed 
by the contract for the repayment of the loan has passed (f ) . 

There was a zur-i-peshgee lease for ten years at a certain 
fixed jumma , with ail express contract by the mortgagor 
to repay the principal on a day named : and the lease pro¬ 
vided that the mortgagee should out of the %xaA. jumma 
retain a certain sum annually by way of interest and 
Government revenue, and should pay to the mortgagor 
the residue of the jumma . It was also agreed that if the 
income of the property improved through the agency of 
the mortgagee, the mortgagor should have no claim to it : 
that the security should remain in force till the date of 
payment: and that meanwhile the mortgagor would not 
sell or mortgage the property. It was held that, after the 
period fixed for payment had passed, the mortgagee had a 
right to sue the mortgagor personally for the amount due 
and to have the property sold in satisfaction,—and further, 
that, as the mortgage was entered into subsequent to the 
repeal of.the usury laws, the mortgagee was not bound to 
account for receipts from the property in excess of the 
annual jumma named in the lease (y). 

(*) See S. I). A. 1859, p. 382. (?) 6 W. R. 283. 

(J) See S. D. A. 1854, p. 507. 
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I. In a case of simple mortgage, the mortgagee may 
bring his suit at any time (except where the ordinary 
limitation rules intervene) after the debt has become due 
according to the terms of the agreement : and no notice of 
the intention to sue need be given to the mortgagor, more 
than is required to be given to the defendant in any or¬ 
dinary suit. The suit is brought for the recovery of the 
sum lent, with interest and costs, and for a declaration 
of the mortgagee’s lien on the land. If the property is in 
the possesion of third parties who claim it as purchasers, 
or otherwise in a manner adverse to the mortgagee, they 
should be made defendants, so that the claims of all who 
have, or assert, an interest in the matter, may be disposed of 
in one suit (/i ) . 

The Court after ascertaining the amount remaining due, 
will give a decree for it and make a declaration as to the 
mortgagee’s lien. If the mortgagor does not pay the sum 
decreed, the mortgagee must apply to the Court to have 
Ihe mortgaged land sold in execution: and if the Court 
has declared his lien established, he will be entitled (but only 
as against parties to the suit) to an order for the sale of the 
right and interest of tlie mortgagor in the property, as they 
stood when the mortgage was entered into. Any surplus 
which remains after liquidating the debt, belongs to the 
subsequent incumbrancers if they arc parties to the suit, 
and subject to their claims, if any, to the mortgagor. 

'Ihe decree is always against the mortgagor personally, 
and if the suit: has been properly framed, should declare 
the mortgagee’s lien on the land (i). If the land does not 
produce a sufficient sum, the mortgagee may still proceed 
against the mortgagor for the residue unpaid, < r > an ordin¬ 
ary decree-holder : and in so proceeding he is not restricted 
to the particular property over which lie has a lien. Thus, 
if his lien extends only to one moiety of an estate and 
ihat moiety proves insufficient, he may take out execution 
against the whole estate, if the other moiety also belongs 

(/i) Soc Anundomot/w Do.-isre v. (•) 8. D. A. 1858, p. 356. 22 W. 
bhonmdro Ohvnder Mookcrjet\ 14 H, 306. 

Muoro 1U1, 8 \j. L. It. 122. 
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to the debtor. As regards the latter moiety, however, his 
position will he only that of an ordinary decree-holder (j). 

A mortgagee suing for a debt secured by simple mort¬ 
gage, and to have the pledged property sold in satisfaction 
of it, need not include in his suit a prayer to set aside 
alienations of a date subsequent to that of his own mort¬ 
gage ; for the liabilities of the land are not, so far as the 
mortgagee is concerned, affected by such transfers (/*). 

A obtained a decree on a simple mortgage bond. B 
also obtained a decree on a similar bond, and sold the lands 
in execution. But B's mortgage was subsequent to A's. 
It was held that A's rights w^ere not prejudiced by the sale, 
and that he was entitled to have the property re-sold in ex¬ 
ecution of his decree, free from all subsequent incum¬ 
brances. And the fact that A had not taken out process 
of attachment against the lands, or given any intimation of 
his mortgage, at the time of B's sale, was held not to injure 
A's right (/). 

Where the mortgaged property has been sold by the 
mortgagor subsequent to the mortgage, and the purchaser 
is a party to the mortgagee's suit, the decree should reserve 
to the purchaser the right to save the property from sale 
on his paying off the sum due to the mortgagee (>//). 

If the mortgagee's suit is merely for the recovery of 
the money due to him, the fact of the decree being silent 
as to the particular property agaiust which he may execute 
his decree, does not invalidate his lien. But if the mort- 
gagee.has only a decree for the payment of a sum of money, 
he cannot execute it against the mortgaged property, to 
the prejudice of a bondJide purchaser, lie may, however, 
enforce his lien on the mortgaged property by separate 
suit against the subsequent purchaser in possession (//). 


(J) S. D. A. 1859, p. 1009. 19 
W. li. 281. 

(/<) Supra, pp. 124, 128. S. D. 
A. 1857, pp. 953, 1063. 1 Hay, p. 
IOC. W. R. V. 19, p. 290 : V. 21, 
p. 271 : v. 2, p. 21 (Misc.). Sec 
1 B. L. R. 152. 


(if) N. W. 1\ v. 10, p. 680. 

(m) S. D. A. 1858, p. 358. See 
23 W. R 338, and post, pp. 201-5. 

(») 1 W. R. 315 (F. B.) : 2 

\V. R. pp. 130, 282: 6 W. R. p. 
115: 6 W. R. p. 312: 9 W. It. 
pp. 82, 150, 170 (F. B.). 3 B. L. 
R. ap. HO. 
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• There being two simple mortgages of the same estate, 
the first mortgagee got a mere money-decree, not alluding in 
any way to the estate pledged. In execution of that decree, 
the property was attached and sold : and the purchaser was 
put hi possession. Subsequently the second mortgagee 
sued in like manner and got a decree merely for the amount 
due to him. Then he sued the purchaser under the first 
decree, praying for a declaration that his (the second mort¬ 
gagee's) Hen was good, and that he was entitled to sell the 
estate as it stood on the date of the mortgage to him. It 
was held that the purchaser was entitled to plead and to 
prove the first mortgage ( o ). Having proved it, the pur¬ 
chaser would have [priority, but would be liable to be re¬ 
deemed by the second mortgagee. 

A person, on borrowing a sum of money, gave his bond 
for it : and the bond also pledged certain property, provid- 
mg that any sale or mortgage of it, until the lenders claim 
was satisfied in lull, should be invalid. The lender after¬ 
wards brought a suit for the money in the Supreme Court 
and obtained a decree. He attempted to execute his decree, 
as an ordinary judgment creditor, by sale of the property 
pledged, but was resisted by some intermediate incumbran¬ 
cers whom he found in possession. He then instituted a suit 
in a mofussil Court to realise the sum which had been decreed 
to him, by setting aside the intermediate incumbrances, as 
illegal and contrary to the terms of his mortgage. It was 
held that, inasmuch as there was an express pledge of the 
lands to him, and a proviso that any sale or mortgage of 
them prior to the }>ayment of his debt should be invalid, 
the mortgagee's having already obtained a decree for money, 
without any allusion being made to the sale of this parti¬ 
cular property in execution, did not injure his lien, and 
that he was still entitled to bring the mortgaged lands to 
sale free from subsequent incumbrances (p). But the 
lands could be so sold, only if the subsequent incumbrancers 

( o) 7 W. It. p. 232. Sco post, 1 Hay, p. 266, W. It. Sp. p. 10. 

pp. 201-206. 

(p) N. W. P. v 8, p. 310. Seo 
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were parties to the suit and did not exercise their right to 
redeem. 

In a case in which the mortgagee had got merely a 
decree for the payment of money, ignoring the existence 
of a mortgage, a subsequent decree-holder came in and 
sold the right aud interest of the mortgagor in the 
property mortgaged. It was held that the mortgagee 
might still follow the land until his debt was satisfied, but 
that he could not claim the money realised at the sale in 
execution of the subsequent decree which had been obtain¬ 
ed (q). If, however, in such a case as this, the mortgagee 
wished to follow the land, he would have to get a decree 
establishing his Hen as against the purchaser, if the latter 
were in possession (r). 

When a mortgagee (by simple mortgage) gets a mere 
money decree and under it attaches and sells the mortgaged 
property, the whole interest both of the mortgagor and of 
the mortgagee passes to the purchaser, — in other words, 
if a mortgagee who has got only a money decree attaches 
and sells the right, title and interest of the mortgagor in 
the property, the purchaser takes the whole interest of both 
the mortgagor and the mortgagee, and the latter cannot 
afterwards sue for a declaration that his debt is a charge 
on the land, and for sale, &c., under his mortgage. 

In the first of the cases in which this was expressly laid 
down here («?), the mortgagee after obtaining a money decree 
against the mortgagor, and attaching the mortgaged pro¬ 
perty, assigned the decree to a purchaser for value. Tho 
Court held that as the form of mortgage or charge created 
by the bond, did not vest any estate in the mortgagee but 
only established a lien as incident to the money debt, such 
lien continued an incident of the debt when it passed from 
a contract-debt into a judgment-debt, and so continued 


(q) 8. IX A. I860, v. 2, p. 35. 
Su: S. IX A. 1858, p. 498: S. D. 
A. 1857, p. 953. 

(r) 1 W. R. p. 315. See unto, 

2b 


p. 1C4. 

(s) Syml Nadir Uassciii v. 

14 B. L. it. 425 note, 19 \V. R. 255. 
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when the judgment-debt was subsequently assigned,—other¬ 
wise the right to the lien must have remained in the mort¬ 
gagee. But as the judgment-debt represented the full 
amount for which the mortgagor and the land were liable, 
and as the mortgagee had transferred the judgment-debt 
to a purchaser for full value, the mortgagee could not re¬ 
tain the lien, against either the mortgagor or the assignee 
of the decree. He could not retain it against the mortga¬ 
gor, for he had no longer any debt or demand against him 
or the lands : and as the mortgagor had neither done nor 
paid anything to discharge the lien, it must still have 
continued to exist. But the only possible existence it could 
have would be as incidental to the judgment-debt: and 
therefore the sale of the money decree passed with it the 
lien under the bond. The lien could be enforced against 
the property, only so long as it remained the property 
of the mortgagor, and by attachment under the decree,— 
though if the property had before attachment passed into 
the hands of third persons, a separate suit would have been 
requisite to enforce the lien against the land in the hands 
of such third persons. ♦ 


It was urged in this same case that because the pro¬ 
perty was situate in the district of Maldah, the Moorshedabad 
Court (in which the decree had been obtained) could have 
no power to affect it by its decree. But the Court said,— 
(< The effect of the decree in the Moorshedabad Court was 
not to create any right aguinst the land, but to turn a con¬ 
tract-debt to which a lien was incident, into a judgment- 
debt to which, without any Operation of the Moorshedabad 
Court, any already existing lien would attach by reason of 
its representing the original contract-debt. Moreover, at 
the date of the sale to the assignee of the decree, the pro¬ 
perty over which the lien extended had already in fact been 
attached by the mortgagee under his decree : and it seems 
clear that an attachment under a money decree on a mort¬ 
gage bond, and the mortgage lien, cannot co-exist separately 
in the property hypothecated, and that such an attachment 
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must be treated, when existing, as an attachment enforcing 
the lien” (t). 


This decision has been followed in several later cases (u). 
And it must now be taken to be settled so far as the Cal¬ 
cutta Court is concerned, that if a mortgagee, suing on a 
bond by which lands are mortgaged as security, takes a 
mere money-decree and under it attaches and sells the 
mortgaged property, he thereby, so far as he himself and 
the mortgagor are concerned, transfers to the purchaser 
the benefit of his own lien and the right of redemption of 
(i. e ., the whole estate remaining in) the mortgagor. If 
there be no third party interested in the property, the pur¬ 
chaser under the decree takes it absolutely, just as much 
as if the decree declared the land to be subject to the mort¬ 
gage. But subsequent incumbrancers, such as a second 
mortgagee, or one who has purchased the remaining rights 
of the mortgagor, are not concluded by the proceedings in 
a suit to which they are .not parties, and they are entitled to 
redeem those above them. Ordinarily, and especially when 
they are in possession, a separate suit against such claimants 
under a puisne title will be necessary on the part of the 
purchaser in order to complete his title and make himself 
absolute owner of the property. 

The latest reported case hearing on this subject, is that 
of BhuggobvMif Dossee v. Shamachurti Bose (r), —though 
there the suit was on a mortgage in the English form of a 
house and. land in Calcutta. On appeal from a decision of 
Phear, J. sitting in the exercise of the ordinary original 
civil jurisdiction of the High Court, it was held (*r) 
that a mortgagee is not entitled by means of a money-decree 
obtained on a collateral security such as a bond or covenant, 
to obtain a sale of tlie equity of redemption separately : be- 


(<) 14 B. L. It. 42 5 note : 19 W. 7 Mad. 229, 

It. 265 (259). Seo antt\ p. 195. (v) 1 I. L. R. 363. 

(w) 14 B. L. R. 408 (F. B.), 23 (J) Per Garth, 0. J. and JPotUi- 

W. It. 187 : 22 W. R. 98, 360 : fex, J. 

23 W. R. 338, 344, 373, 460. See 
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cause by so doing he would deprive the mortgagor of the 
privilege which, upon the principle of considering the estate 
as a pledge, an English court of equity always awards to a 
mortgagor, namely, a lair allowance of time to enable liim 
to discharge the debt and recover the estate. This principle 
is an equitable incident of the contract of mortgage, and it 

would be inequitable to permit the mortgagee to evade it_ 

or to do that circuitously which lie could not do directly. 

The Allahabad High Court, however, in a case (from the 
report of which it is difficult to say precisely how far some 
of the Judges intended to dissent from the view of the law 
taken by the Calcutta Court) have held that a purchaser 
under a mere money-decree, takes only the right, title and 
interest of the judgment debtor as they stood on the date 
of the attachment,—and that his purchase is subject to a 
second mortgage of date prior to the attachment (x). 

Of course there is no doubt that a sale in execution of 
a money-decree obtained by the first mortgagee, does not 
alter the rights of a second mortgagee or other puisne 
incumbrancer not a party to the suit—and that a fresh 
suit will be necessary if the purchaser wishes to enforce 
against such incumbrancer, the lien of the mortgagee under 
whom he bought. But it can scarcely, at present, be accept- 
ed as law that the purchaser at such a sale takes subject to 
the subsequent incumbrance any more than did the first 
mortgagee himself. The Allahabad Court is clearly right in 
the actual result arrived at, so far as regards the point 
immediately befpre it for decision : and in arriving at that 
result there need not necessarily have been any conflict 

with the decisions of the Calcutta Court. In selling,_ 

whether under a decree executing a lien, or through an 
attachment by the mortgagee against the mortgaged pro¬ 
perty under a money-decree,—the Court ought to sell all it 

(<r) 1. I. L. B. All. 210: and see 1 I. L. B. AIL 236 also a FuH 
Bench case. 
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can deal wit h, namely, the interests of the parties immediately 
before it. But in neither case can it interfere with the 
rights of persons not before it. So that if an incum¬ 
brancer intermediate between the mortgagor and the first 
mortgagee is not before the Court, his position remains the 
same as if no sale had taken place, except that so far as 
foreclosure and redemption are concerned, he cannot ignore 
the existence of the purchaser, who represents both the 
prior mortgagee and the mortgagor. He can sue the 
purchaser for redemption of the first mortgage which the 
purchaser has acquired : but the purchaser has as against 
him any rights which the first mortgagee or the mortgagor 
would have had. Though in terms selling “ the right, title 
and interest” of the mortgagor, the Court sells so much of 
the mortgagor's rights as the mortgagor and the attaching 
creditor could together sell. It acts in truth as the agent 
of the parties before it, and does all—and can do no more 
than all—they could do if they were acting together har¬ 
moniously without its intervention. And under no circum¬ 
stances ought the Courts ever to allow the mere equity of 
redemption of the mortgagor to be sold in execution of a 
mortgagees decree, unless it is clear that such a sale is 
for the mortgagor's benefit, and will secure to tlic judg¬ 
ment debtor the fair value of his interest in that w hich is 
attached (y). 

In one case it was suggested (z) that where A has mort¬ 
gages over two properties to secure one debt, and B 
has a second mortgage of only one of these properties, 
B has a right to insist that A shall proceed to realise 
his debt in the first ins! a nee from the other property, 
before attempting to reali o it from the properly which 
is subject to B’s mortgage. There does not, however, ap¬ 
pear to he any cu^c in which this principle has been applied 
in the case of mofussil mortgages. 


(?) 10 B. L. R. 57, and 60 note. (*) 7 W. R . p. 483. Sec ante, p. 181. 
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Aii estate was mortgaged to secure the payment of a cer¬ 
tain sum. Another estate was by a subsequent deed mort¬ 
gaged as a further security for the same sum. It was held 
that the mortgagee might proceed first against the estate 
which was last mortgaged to him, if he chose to do so (a). 

When property which is subject to a mortgage, is sold 
by a third party in execution of a decree whicli he has 
obtained, and is sold expressly subject to the mortgage, and 
there is a surplus after satisfying the decree,— the mortgagee 
will not be entitled to share in the surplus. This is enacted 
by section 271 of Act VIII of 1859, a section which refers 
to a mortgagee who is also an execution creditor. Thus a 
mortgagee of property which in execution is sold subject 
to his mortgage, is not entitled to have the surplus pro¬ 
ceeds paid out to him in satisfaction of a decree obtained 
on his mortgage, upon which decree he has issued execu¬ 
tion (b). 

A mortgagee got a simple money decree for the amount 
due to him. Another decree-holder attached and sold cer¬ 
tain property, other titan that mortgaged , of the judgment 
debtor. After satisfying the decree-holder, a surplus re¬ 
mained. It was held that the mortgagee decree-holder 
was entitled to share with the other decree-holders who 
had attached, in a rateable distribution of this surplus (c). 

V\ hen the mortgage debt is payable by instalments, and 
on default made in respect of one instalment the mortga¬ 
gee attaches and sells (under the mortgage) the mortgaged 
property or a portion of it,—and there is a surplus after 
satisfying that instalment,—it has been held that the mort¬ 
gagee has a lien on the surplus in respect of the future 
instalments, so that he can prevent its being distributed 
among the other (ordinary) attaching decree-holders, al¬ 
though the subsequent instalments are not due (d ). 

(a) 8. X). A. 1958, p. 1176. (d) 16 W. R. 246. But see 12 

W G W. II. p. 13 (Mine.). B. L. It. 609. 

(<r) 21 W. R. 86. 
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A mortgagee who chooses to waive his lien on the land 
may come in and share in the surplus, notwithstanding 
sec. 271 of Act VIII of 1859 ( e ). 

A taloohclar mortgaged liis tenure to his zemindar. 
Failing to pay his rent, the zemindar sued him under Act 
X of 1859, and got a decree, and sold the tenure in execu¬ 
tion. The auction purchaser got possession. The zemin¬ 
dar then sued and got a decree for the debt due on his 
mortgage bond, and sought to enforce his decree by again 
selling the tenure. But it was held that he could not do 
so: that the sale under the rent-law passed the tenure 
free from incumbrances : and that the mortgage on it was 
no longer in existence (f ) . 

A mortgagee was in possession under his mortgage, and 
a subsequent mortgagee got a decree to sell the property, 
but subject to the Jirst mortgage. In execution of this 
decree, peons and other officers of the Court went and took 
actual possession in order to attach the property, as a step 
towards judicial sale. The Privy Council held that this 
was illegal : that no actual seizure should have been made : 
and that the proper course was to issue and publish a 
written notice under sections 235 and 289 of Act VIII of 
1859 iff).. 

According to the practise prevailing in the mofilssil 
Courts a mortgagee may become the purchaser of the land 
for the sale of which he has obtained an order, so long as 
no case of fraud or collusion is made out against him. In 
England, that is not so : for a mortgagee can become the 
purchaser, only by special leave of the Court. And even 
in this country, the mortgagee ought never to be allowed 
to purchase either in his own name or benami, unless, lie 
gives a fair price for the property sold. A mortgagee 
who desires to buy in his mortgagor's equity of redemp- 


(*) 21 W. R. 305 ■ 14 W. R. (g) Mudhim Mohun Doss v. Go- 
200. See contra 5 W. R. Misc. kul Doss. 10 Moore 603, 5 \V. It. 
62. - P. C. p. 91. 

(/) 3 W. R. p. 217. 
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lion requires to proceed with great caution; or he may 
find himself involved in diiiiculties. For where there are 
subsequent incumbrancers, the position of the first mortga¬ 
gee may become one of great complication if he has bought 
up the mortgagor’s remaining interest in the property. 

It may be observed that a mortgagee by obtaining a mere 
money-decree may be held seriously to affect his Hen on 
the mortgaged property. For, supposing the mortgage to 
carry interest at a rate higher than the Court rate,—as 
after the money decree his debt would carry interest only 
at the rate allowed by the Court, it is probable that his 
lien would continue only for the same rate (A). 

IT. In a case of mortgage by bye-bil-wufa, kut-kub- 
ala, or conditional sale, foreclosure cannot be obtained until 
certain forms prescribed by law have been gone through ; 
and these forms must be strictly complied with, any failure 
in this respect proving fatal to the whole proceeding. 

The law on the subject, as established by the Regulations 
and the practice of the Courts in Bengal, is thus summed 
up by the Privy Council in the case of Forbes v. Amceroo- 
71 ism (z) :—“ Up to the year 1806, the rights of the holder 
of a bye-bil-wufa were enforceable according to the strict 
terms of the contract. It was necessary for the mortga¬ 
gor, if he wished to save Lis estate from forfeiture, to 
tender the amount due, or to pay it into Court, pursuant 
to the pi of Regulation I of 1798, within the stipu¬ 

lated period for the repayment of the loan. Regulation 
XV II of 1 SOG first introduced a modification of the stric t 
rights given by the contract, analogous to, though by no 
means identical with that which Courts of Equity have 
long imposed on mortgagees in this country. The 7th 
section of that Regulation extended the period within 
which the mortgagor might redeem, to any time within 


( h) Poe Tit* European Central («') 10 Moore 340, 5 W. K. 
Railway Co., lx pRrtc The Oriental V. C. 4 7- 
Financial Corporation L. It. 4 Cli. 

D. 33. 
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one year from and after the application of the mortgagee 
to the Zillah Court under the following section. And that 
section, being the 8th, provided that a mortgagee, desirous 
of foreclosing the mortgage and rendering the sale con¬ 
clusive on the expiration of the stipulated period, or at any 
time subsequent before the sum lent was repaid, should, 
after demanding payment from the borrower or his repre¬ 
sentatives, apply for that purpose by a written petition 
to the zillah judge, who should cause the mortgagor to 
be furnished with a copy of the application, and notify 
to him, that if he did not redeem the property in the 
manner provided by the preceding section, within ono 
year from the date of the notification, the mortgage would 
be finally foreclosed and the conditional sale made abso¬ 
lute. Hence, when these proceedings have been had, it be¬ 
comes incumbent on the mortgagor to take, wiflun the 
year, the steps towards redemption which are prescribed 
by the 7th section. Within that period, ho must oithoj 
pay or tender (and the proof of such payment or tender 
will lie on him) the sum lent, or the balance due if any 
part of the principal has been discharged, and also in the 
case in which the mortgagee has not been put into possess¬ 
ion of the mortgaged property, any interest that may 
be due; or (and thi^ is the alternative commonly adopted) 
he must make a deposit pursuant to section 2 of Regul¬ 
ation I of 1798. That enactment, of which the object 
was to relieye mortgagors seeking to redeem, from the 
difficulties of proving a tender, by enabling them lo pay 
the proper amount into Court, thus prescribes- what the 
deposit is to be :—' When the lender has not obtained 
possession of the lands, the deposit is to bo the principal 
sum lent with the stipulated interest thereon; but if the 
lender has held possession of the land, the principal sum 
borrowed need only be deposited, leaving the interest 
to be settled on an adjustment of the lender's receipts 
arid disbursements during the period he has been in 
possession. In either of these cases, the deposit preserves 
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to the borrower his full right of redemption, and entitles 
him to immediate possession of the land, if that is in the 
possession of the lender, subject to the adjustment of the 
accounts/ A third case is then provided for as follows : 
—- If the borrower in any case shall deposit a less sum 
than above required, alleging that the sum deposited is the 
total sum due to the lender for principal and interest after 
deducting the proceeds of the lands in his possession, or 
otherwise, such deposit shall be received, and notice given 
to the lender as above directed, and if the amount so depos¬ 
ited be admitted by the lender, or be established on in¬ 
vestigation to be the total amount due to him, the right 
of redemption shall be considered to have been fully pre¬ 
served to the borrower, who will not, however, in such 
cases be entitled to the recovery of the lauds until it be 
admitted or established that he has paid the full amount 
due from him/ The 3rd section prescribes the manner 
in which the lender is to account in those cases in which 
an account shall be necessary. The general effect of the 
Regulations is, that if anything be due on the mortgage and 
the mortgagor makes an insufficient deposit, and a fortiori 
he makes no deposit at all, the right of redemption is 
gone at the expiration of the year of grace. The title of 
the mortgagee, however, is not even then complete. It 
was ruled by the Circular Order of the 2*2 nd July 1813, 
No. 37, and has ever since l>een settled law, that the func¬ 
tions of the Judge under Regulation XYII of 1 806, section 
8, are purely ministerial, and that a mortgagee, after having 
done all that this Regulation requires to be done in order 
to foreclose* the mortgage and make the conditional sale 
absolute, must bring a regular suit to recover possession 
if he is out of possession, or to obtain a declaration of his 
absolute title if he is in possession. In that suit the mort¬ 
gagor may contest on any sufficient grounds the validity 
of the conditional sale, or the regularity of the proceedings 
taken under the Regulation in order to make it absolute. 
He mey also allege and prove, if ho can, that nothing is 
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due, or that the deposit (if any) which he has made is 
sufficient to cover what is due; but the issue, in so far as 
the right of redemption is concerned, will be, whether any¬ 
thing* at the end of the year of grace remained due to the 
mortgagee, and if so, whether the necessary deposit had 
then been made. If that is found against the mortgagor, 
the right of redemption is gone.” 

The first thing (j) to be done by a mortgagee by con¬ 
ditional sale wishing to foreclose, that is to say, to have 
the sale to him declared absolute, is to demand payment 
of what is due on the mortgage, from the borrower or his 
representative. And it is not necessary that the demand 
should be for the specific sum ultimately ascertained to be 
due (k). If the application is unsuccessful, he must pre¬ 
sent a written petition to the judge of the district in which 
the mortgaged property is situated, stating that the peti¬ 
tioner is mortgagee by conditional sale of the property in 
question, that a certain sum is due to him for principal, 
with a sum for interest and costs, that the petitioner has 
made a demand for payment but without effect,—and that 
therefore he wishes to have his sale made absolute, to be 
put in possession, and to be registered as proprietor. 

On receiving this petition, the judge will cause the mort¬ 
gagor or his legal representative to be furnished as soon as 
may be with a copy of it, and also with a notice or perwan- 
nah under his seal and official signature, notifying to him, 
that if he does not redeem the property mentioned in the 
petition within one year, the mortgage will he finally foreclos¬ 
ed, and the conditional sale made absolute. 

The judge w ill act upon the petition of one who professes 
to be the mortgagee of property within his jurisdiction, 
without making any inquiry as to the truth of its contents, 
or even as to the existence of a mortgage at all. And the 
production of the original deed of mortgage, prior to the 

(j) Reg. XVri. 1806, Sec.' 8. Mooro 310, o \V, R. P. C. 17. 

(Jfc) For bn v. Amwoonissu, 10 
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of notice of foreclosure, is not necessary (l). Nor 
lieed the mortgagee produce his accounts in these prelimin¬ 
ary proceedings (m) . But a judge may if he pleases satisfy 
himself, by requiring the production of the document, that 
the applicant for foreclosure is the “ receiver or holder of 
a deed of mortgage” (. n ). 

A copy of the mortgagee's application to foreclose, must 
accompany the notice issued by the judge to the mortgag¬ 
or or his representative; but it is not required, that he 
should be served with a copy of the mortgage agreement (o) * 

And the foreclosure is not complete, and the Courts will 
not give effect to it, unless a copy of the mortgagee's 
written application has been properly served on the mort¬ 
gagor (p)< In one case, however, it was held that when 
the mortgagee had been some years in possession after 
foreclosure, the mortgagor, who had full notice of the fact, 
could not come in and redeem, on the allegation that the pro¬ 
ceedings wore irregular inasmuch as a copy of the mortga¬ 
gee's petition was not served along with the notice. The 
irregularity was taken to have been waived (q ). 

The notice from the judge to the mortgagor must issue 
from the court of the district in which the mortgaged pro¬ 
perty is situated at the time of issue : and if this rule is not 
attended to, all the subsequent proceedings will be bad (r). 
But it appears that when the lands lie in several zillalis, a 
notice applicable to the whole lands, but issued from only 
one of the courts which have jurisdiction, is sufficient; and 
it is not necessary cither that a separate notice should issue 
from each one of the courts, or that leave should be ob¬ 
tained from the High Court to issue one notice which may 
suffice for all the property in dispute. In the ease of 




(/) Rep. Sunn Cases, 8th Sept. 

1840. 

(tfi) Forbes V. Ameeroonissu. 10 
Moure- »4U, 5 W. R. P. C. 47* 

(u) Cb.OiM 6th June 1848, 831. 
40, 


( 0 ) Cons. 630, 11th March 1 No. 
(/>) 20 W. R. 363: 22 W. R. 
00 . 

(q) \V. R. 1804, p. 30. 

(r) S. 1). A. 1847, p. 485. Reg. 
XVII. 1806, See. 8. 
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llasviuni JDabee v. Fran Kishai Las ($), the mortgage deed 
on which the suit was founded, described the whole lands 
ns situated in zillali Moorsliedabad, and out of the Court 
of that zillah notice of foreclosure was issued. The Collect¬ 
or was a party to the suit, and objected that part of the 
lands being in zillah Beerbhoom, the notice was incomplete. 
To this the mortgagee pleaded an order, of date subsequent 
to the notice, obtained by him from the Sudder Court, for 
the trial of the cause in the Court of Moorshedabad. Upon 
these facts, the Privy Council in giving judgment remark : 
“ What is there to show in the whole course of these pro¬ 
ceedings, that these lands were not situated partly in one, 
and partly in the other district; and what is there to show 
in the course of the proceedings, that if that were the ease, 
an order (». c> notice of foreclosure) made in the court of 
cither district, would not be a proper order? We think 
that there is nothing in this case to show that the order 
was not made in a proper Court.” 

Judges are required to pay particular attention to pre¬ 
vent any unnecessary delay in issuing these notifications. 
The mortgagee therefore, on filing his application, should bo 
directed immediately to deposit the tulnbanak of the peon 
through whom the notice is to be issued to the other party, 
that the order for issuing the same may be passed without 
delay. 

The period of one year, during which the mortgagor may 
redeem, must be calculated from the “ date of the notifica¬ 
tion” (t). It used to be held that the year allowed by 
law, counted from the date of issue of the notice, not from 
the date of .service on the mortgagor. Thus, the date of 
issue being the 28th May 1841, and the date of service 
the 17th June, the year counted from the 28th May (u). 
So that if the notice of foreclosure were not served on the 


(a) 7 Sel. Ropi 264. S. D. A. 
1846, p. 282: 1858, pp. 627, 1-177. 
9 W. R. 116. »Seo 8 W. R. 230. 


(.«) 4 Mooro 392. 7 W. R. P. C. 
66. See S. D. A. 1859, p ~848. 
(/) Reg. XVII. 1806, Sec. 8. 
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mortgagor until the last clay of the year of grace, he would 


have ho lime at all left him for redemption. 

But this is no longer so, the former decisions on the ques¬ 
tion having been expressly overruled in 1868 by a Full 
Bench,— Peacock , C. J. observing, “ there would be but 
little equity in allowing a mortgagor to redeem his estate 
within one year from the date of a perwannah not served 
upon him, or of which he should have no notice at all, or 
no notice until the period of one year from the date of the 
penoannah should have actually expired or be upon the eve 
of expiration. I apprehend that the legislature intended 
that the mortgagor should have one year to redeem from 
the time at which it should be made known to him that 
the mortgagee had applied to foreclose” (v). 

Notice is to be given to the mortgagor or “ his legal 
representative.” These words are to be strictly construed, 
and care must be taken that all proper parties have had 
notice. 

Notice to the person who on the face of the deed appears 
to be the mortgagor, or to his representative, is all that is 
required : and a change during the year of grace, in the 
parties entitled to redeem, does not make any further 
notice necessary. Thus if after notice has been duly served 
on the mortgagor, he transfers his interest, no fresh notice 
need be given to the transferee (?/>). So if after due service 
of the notice, the mortgagor on whom it was served be¬ 


comes insolvent and tiles his schedule in the Insolvent 
Court, no further notice is necessary (.?*). When A mort¬ 
gaged land, B witnessing the deed, but being in reality a 
co-mortgagor with A, it was held that notice to A was 
sufficient, although the mortgagees were cognisant of the 
fact that B also was in truth a mortgagor (//). So it would 
seem that A having mortgaged lands in the name of his 
eon B, notice to B would be considered sufficient: and that 


(v) \ B. L. R. F. B. 14. 
(tv) S. I). A. 1857, p. 957. 
(.>■) B. D. A. 1868, p. 323. 


(.//) S. T>. A. 1849, p. 36. Bog 
S. 1). A. 1856, p. 923. 
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this notice, having been served during A's life-time, would 
be binding upon other parties wlio, along with B, had on 
A's death during the year of grace become his c< legal 

representatives” (;?) . 

If the mortgagor is dead, the notice must be served on 
his legal representative : and it is not enough to serve one 
who is in possession as legal representative but who after¬ 
wards turns out not to be the true heir (a ) . 

There formerly was some uncertainty as to how far sub- 
secpient assignees of the mortgagor were his representatives 
so as to require notice to be served on them (&). 

But there can now be no doubt that not ice must be given 
to every one who (by whatever means) has come, before the 
issue of notice, to occupy the position of the mortgagor 
relative to the mortgagee, in respect of the property the 
subject of the mortgage. In one case it was said (c) — 
“ what is the meaning of the term f mortgagor's legal 
representative ?' I conceive the words naturally desig¬ 
nate that person who, either by law or by contract between 
the parties, succeeds the mortgagor, whether mediately or 
immediately, in the posit ion which he holds relative to the 
mortgagee in respect of the property which is the subject 
of the mortgage ; and with this view I believe all the pub¬ 
lished decisions of this Court accord, as well as those of tho 
late Sudder Court. Now a succession of this kind may occur 
either by reason of the death of the mortgagor, or by as¬ 
signment of the equity of redemption, as a consequence of 
insolvency, execution of a decree of Court, or voluntary 
contract: only it should he observed that in the latter cases 
the assignment must not be inconsistent with the terra* of 
tho original mortgage, and must generally be assented to 
by the mortgagee, or, in other words, must bo such as the 


(.:) S. T>. A. 18/52, p. 423. 

(«) 22 W. R. 168. See 17 W. 
R. 230. 

(b) S. I). A. 1847, p. 40T> : 1853, 


p. 859 : 1854, p. 1. N. W. P. v. 0, 
p. 210: v. 9, pp. 1, 371, 421. 
Marsh. 5>92. 

(c) 3 W. R. 230, per Phour, J. 
So, G W. R. 230. 
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bound to recognize. When the mortgagee 
desires to foreclose, there can never be the least practical 
difficulty in ascertaining whether the equity of redemption, 
as against the mortgagee, is in the hands of the original 
mortgagor himself, or in those of' one of the substitutes for 
him just described ; and in whichever of these it is found to 
be, to that one, in my judgment, the notice must be issued 
in order to initiate the year of grace, whether it was by 
public or private sale, or otherwise, that the assignee in 
question obtained his right to the assignment. But when 
once the time of grace is set running, no subsequent as¬ 
signment of the equity of redemption will stop it. If, 
therefore, in the case before us, the equity of redemption 
was duly and completely assigned in such a way as to bind 
the mortgagee before the notice of foreclosure, then the 
notice is not sufficient, which has not been issued to the 
assignee ; but, if the assignment took place after the notice 
to the mortgagor, then no notice to the assignee is necessary, 
and the mortgagee ought to have the benefit of his pro¬ 
ceedings.” 

In the case of MoAuti Lai Soo/cool (d) the mortgagees 
when they issued their notice of foreclosure, not only bad 
notice that the interest of the original mortgagor had been 
attached in execution, but were actively disputing the 
right of the decree-holders to put up that interest for sale. 
There had been a decision against their objections, and their 
appeal again • that decision was pending. The appeal was 
decided against them on the Btli of January, and the equity 
of redemption was sold to the appellants on tin? 7th of 
April 1851. The Privy Council held it was clear that if 
the sale had taken place before the notice of foreclosure was 
filed, that notice, to be effectual, must have been served on 
the purchaser : and that in the circumstances above stated, 
it ought to have been served upon the decree-holder. 


{,/) io Moor*, U, i W. K. P. C. 
ID. So 16 B. L. K. 28, nute 


3 B. L. 11, n. j. 172. 
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purchaser from the mortgagor completed and regis¬ 
tered his purchase on the veiy day on which the notifi¬ 
cation was made over to the peon for service. It was held 
that he was the legal representative of the mortgagor and 
as such ought to have been served. But in this case it 
was clear that the mortgagee had notice of the transfer : 
for he was actually an attesting witness to the mortgagor's 
signature of the deed of conveyance to the purchaser (c ). 

A second mortgagee is entitled to notice of foreclos¬ 
ure (/) ; but not if the second mortgage was made during 
the pendency of the foreclosure proceedings (y). 

When the mortgagor's representative was a minor, and 
notice was served on certain persons who were believed to 
be, but who were not in fact, his guardians, the notice was 
bad (k). A mortgagor by deed directed that his widow 
should possess his zemindary (half of which was under 
mortgage), and enjoy it during her life-time : lie granted 
permission to her to adopt a son, and directed that on her 
death, such adopted son should inherit all his property : 
and he desired her to pay off his mortgage debt, by selling 
or mortgaging any portion of his zemindary. Under this 
authority, the widow did adopt a boy as son to her deceased 
husband. The adopted son was a minor, and under the 
guardianship of the widow. Service of notice of fore¬ 
closure on the w r idow, w r as held to be sufficient, without 
notice to the son (i). 

WTien the estate is under the control of the Court of 
Wards, by which a guardian and manager is put in poss¬ 
ession, notice ought to be served on such guardian and 
manager; and the Collector of the district, as representing 
the Court of Wards, should be a party to the proceedings. 
If a new manager or guardian is appointed alter issuing 

(*r) 23 W. R. 25. 428 : 22 W. R. 108. 

(f) 22 W. R. 475. (0 Basmoni Ihibco v. Frank*then 

( ff ) Bed 11 B..m. 24, 64. 8. D. A. Das, 4 Moore, 392, 7 W. R. P. C. 
1857, p. 1>57 : 1858, p. 323. * 60. 

(/,) 6 N. W. P. 278. 21 W. R. 
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notice, he must be substituted for the original one in all 
future proceedings ( j ). 

Personal service on the mortgagor, of the notice of fore¬ 
closure, is not absolutely necessary. The service should of 
course be personal, if possible. If it be impossible, the 
notice must be served in such manner as the law would 
require any other process of the Court to be served under 
similar circumstances (£). In one case the Court said,— 

the notification is not merely a preliminary proceeding 
leading up to a judgment of foreclosure to be subsequently 
pronounced in Court. It not only fixes the date from which 
the period during which the mortgagor is to retain the right 
to redeem is to be computed, but it is of itself the operative 
act in the foreclosure proceeding. We think, therefore, that 
the service of the notice must be evidenced by the clearest 
proof, and must in all cases l>c, if not personal, at least 
such as to leave no doubt on the mind of the Court, that 
the notice itself must have reached the hands, or come to 
the knowledge of the mortgagors. Not only do we find 
from the evidence of the witnesses that the notice was not 
duly served, but we find that, up to the present time, the 
mortgagee has continued to pa}' in the Government reve¬ 
nue in her capacity as mortgagee, aud designated herself as 
such in her ciialam. Now, had the foreclosure been actu¬ 
ally completed, it is most improbable that she would have 
failed to luive her name entered as proprietor in the Col¬ 
lector's register” (/). 

'Ihe judge must not he satisfied without really good evi- 
denee o'* dll. % «r\too of tlie notico. And w here it is alleged 
that i here has been no proper service, he ought to dispose 
of the qnnsf ion fully and explicitly, so that the position of 
the parties may not be left doubtful (m). 




0 ) fa-'Moni Pfabtc v. Pratt kUhm 
Jht> } 4 Mowro. ««3, 7 W. K. P. C. 60. 
And 8co Pramnuk Hoy Chowdry't 
" Hf. 7 Moore. 323, I W. ft. P, 0. 87. 
(A*) b. D. A. p. 281. 8o, 


1866, p. 8. N. \V. P. v. 8, p. 400 i 
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In one instance, in which the notice was returned with 
n report that as the parties named in it could not he found, 
a, proclamation had been affixed at the judge's cut cherry 
and the residence of the parties, —this was reckoned to he 
insufficient; and it was said that the strict letter of the 
Regulation must be followed, and that the Regulation did 
not provide for the substitution of a proclamation, in such 
a case {n) . Apparently, however, it was not proved that 
any effort had been made to serve the mortgagor personally ; 
at any rate, this case is over-ruled by the later decisions cited 
above. 

Nine out of eleven sharers made a mortgage of the 
whole joint property. The remaining two afterwards gave 
their consent in writing to the mortgage. Notice of fore¬ 
closure was served on the nine only. Rut it was held that 
this was, under the circumstances, sufficient notice to all 
the eleven {o ). 

The mero fact of cognizance on the part of the mortgag¬ 
or, or his representative, that the property is liable to 
foreclosure, or cognizance of the steps which the mortgagee 
has been taking, will not absolve the mortgagee from the 
necessity of strict compliance with the requisitions of the 
law as to issuing and serving the notice of the application 
to foreclose ( ju ). 

The objection that notice has not been duly issued is by 
no means a technical objection (q ). 

The notice to redeem, gives no efficacy to transactions 
not in themselves legal : and the non-appearance of the 
mortg’agyr within the proscribed year, does not bar him 
from disj : ' \&ft 1 <>r from proving it to bo voit} 

nr voidable (/*). The mortgagee must establish his case 
like any other plaintiff. 

Notice under see. H, It eg. XVII, 1800 being issuable on 

(,i) 6 N. W. P. 278. See S. r>. (?) S. D. A. 1858. p. 1775. gen 

A. 1858, p. 1775. 20 W. R. 368 • 22 W. R. 90. 

(o) S. P. A. 1854, p. 511. * (r) 5 Sel. R<U>. 81. 8. D. A, 

(fj) 6 N. W. P. 210, 278. 1861, pp. 211, 048. 
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application, without any sort of inquiry into the merits 
of the case, and without any intimation being given to 
the supposed mortgagor of the intention to make such ap¬ 
plication, no publicity can be considered to attach to its 
issue. Ihe fact that a man has caused notice of fore¬ 
closure to be issued, is not in any way to be taken 
even primd facie as affording a presumption of his good 
faith (s ). And the mortgagee's having served an occup¬ 
ant of the mortgaged lands with notice, is no admission of 
that occupant's right to redeem ( t ). 

Notice of foreclosure having been issued, the mortgagor 
or his representative must take care, within the year of 
grace, to tender to the mortgagee, or to deposit in Court 
(which is always the safer plan), the whole amount of prin¬ 
cipal and interest, or if the mortgagee has had the usufruct 
of the land, the amount of the principal only which is due. 
If no rate of interest has been agreed upon, it must be de¬ 
posited at the rate of twelve per cent.; and no local custom 
can make a deposit at a lower rate of any use (u ). 

The principal debt and the interest due are all that need be 
deposited within the year of grace. It is not essential that 
costs incurred by the mortgagee in the matter of the mort¬ 
gage should also be deposited ( v ). 

It has been already shown that the tender must be made 
in money, but that if the mode of re-payment agreed on in 
the original contract is more favorable to the mortgagor 
than that provided by the Regulations, a tender made ac¬ 
cording to the contract is sufficient (w). Thus nothing 
being said in the mortgage deed as to interest, a deposit of 
the bare principal was held sufficient (ar). But whatever 
stipulations to the contrary have been made, a tender or 
deposit in strict compliance with the terms of the Regula- 

W S. D. A. 1848, p, 36. (c) Marsh. 167. 

({) Prannath Roy Chow dry's (w) Supra, p. 168, 159. Reg. 

case, 7 Mooro 323, 4 W. R, P. C. 37. XXXIV 1803, Soe. 14. 

00 Reg. I* 1798, soc. 2. S. D. (.r) W. R. 1864, 157. 

A. I860, p. 281. 
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tions, is all that is necessary. Therefore where the mort¬ 
gagee had been in possession, a deposit of the principal was 
held sufficient to prevent foreclosure, although the mortgage 
deed contained a covenant that the mortgage should bo 
foreclosed, unless certain sums due for improvements, as 
well as the principal sum lent, were paid off within the year 
of grace (y). 

Where it had been agreed between the parties, that a sum 
due from the mortgagee should be set off against so much 
of the mortgage debt, a deposit by the mortgagor of what 
remained due from him, after making the deduction, was 
held to be sufficient. But a mortgagor who makes a tender 
of this sort runs a very great risk, and ought to be very sure 
of his ground before he does so. For it has been held that 
if the sum tendered or deposited falls short, though it be 
only to the extent of one rupee, of the amount due, the 
mortgagor's right is, on the expiry of the year of grace, 
wholly gone (z ). The general principle of the Regulations 
is that if any thing be due on the mortgage, and the mort¬ 
gagor makes an insufficient deposit,—and a fortiori if he 
makes no deposit at all,—the right of redemption is gone 
at the end of the year of grace ( a ). 

The tender or deposit must be made within a year from 
the date of the service of the notice of foreclosure. But if 
the last day of the year of grace happens to be a Sunday 
or other holiday, a deposit on the first ensuing business 
day will be sufficient (b). In one case, the last day for pay¬ 
ment was the 25th of November. On that and several 
subsequent days, the Court was improperly closed by the 
judge on account of the Sonepore Fair. It was held (c) 


(?/) S N. W. P. 161. 

(z) 8 N. W. P. 447. See 10 
N. W. P. 580: S. D. A. 1859, 
pp. 127, 842 : Marsh. 45. 

( n ) Forbes v. Atneeroonis&a, 10 
Moore 340, 5 W. R. P. C. 47*. 

(b) N. W. P. v. 10, p. 680 : v. 


7, p. 60. 8. 1). A. 1858, pp. 627, 
1477. Rep. Bum. eases, 16th July 
1841. 7 Scl. Rep. 264, Rut sou 
contra, 9 W. R. 583. 

(e) 8 W. U. 223. See 4 R. h. 
R. F. B. 
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that the mortgagor saved his estate from foreclosure by 
depositing the money in Court on the first day on which 
the Court was open after the 25th of November. It was 
held also that the mortgagor was under no obligation to 
make a private tender, on the 25th of November, of the 
amount due. This was a case in which the mortgagee had 
given an extension of time. But the same rule would 
apply when the Court was improperly closed on the last 
day of the year of grace. 

The judge has no discretion to extend the time given 
to the mortgagor by the Regulation : anti an order of the 
judge giving the mortgagor four months additional time 
was set aside by the High Court (< d ). But when the 
mortgagee has himself granted an extension of time, a de¬ 
posit or payment iziacLe before tin; expiry of the time so 
extended is sufficient ( e ). And such giving of time does 
not injure the foreclosure or make it necessary for the 
mortgagee to issue fresh notice {/). 

When a sum of money is brought for the purpose of 
being deposited in Court, it ought to be received, whatever 
iamount: and its receipt should be notified to the mort¬ 
gagee. It is the duty of the judge, when money is depos¬ 
ited, himself to grant a receipt for it to the mortgagor, 
and to issue notice to the mortgagee that the money has 
been dej)0 iUd (//). And it has been said that i 
irregular for the Court to make a report as to the insuffi¬ 
ciency of the tender, and the amount required (A). 

The tender or deposit must be made unconditionally, 
and if it is fettered with any restrictions, it is bad,—as 
was held in a case where the deposit was accompanied 
by a denial of the mortgagee's title, and notice that a 
suit would be brought to recover the money tendered (i). 

(d) 5 W. ft. Mi so. 31. (#) Prannath Roy Chow-dry's 

((fl) Marsh. 107. ft W. 11. 223, rase, 7 Moore 323. 6 W. R. 225 
(/) 20 W, R. 170. ^ (tho decision of a Full Bench over- 


J) 8 W. R. 223. 

(/j; 10 Si. W. P. 580. 


ruling 3 W. R. 184). Soo also 
Marah. 45, W. R. Sp. p. 14. 
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The mortgagors some weeks before the expiry of the 
year of grace, applied for leave to deposit the money in 
Court, subject to a condition that it should not be paid 
to the mortgagee, but should be kept in Court until a 
regular suit disputing his claim could be brought. The 
judge gave the permission asked for, and received the 
money so conditionally deposited. The day after the year 
of grace came to an end, the judge called upon the mort¬ 
gagors to take away their money, remarking that suph 
a conditional deposit was not allowable; and he afterwards 
declared the conditional sale to have become absolute, be¬ 
cause the money had not been paid or. deposited within 
the year. On appeal, the majority of the Court held that 
there was no sufficient deposit, and that the acts of the 
judge formed no bar to the foreclosure of the mortgage ( j ), 
So, when the mortgagor restrained the payment to the 
mortgagee of money deposited, pending the result of a re¬ 
demption suit which he was about to bring, and the year 
of grace expired without any unconditional deposit being 
made, and the redemption suit failed, the mortgage was 
declared foreclosed as if there had been no deposit (/'). 


A mortgagee demanded a larger sum than was really 
due to him. .Lho mortgagor paid, into Court the sum be 
asked for, stating that he did so merely to obviate all 
objections, and not as admitting it to be due. The morU 
gagec having taken it all out of Court, the mortgagor 
sued for and recovered what he had taken in excess of that 
to which he was entitled (/). 

The petition on which the mortgagor paid in the deposit 
stated that there was then pending another suit in which 
the mortgagor had sued the mortgagee for possession on 
the ground that, the latter had realised both principal and 
interest from the usufruct and was entitled to no further 
pav merit from the mortgagor. No condition was annexed 
to the deposit: the mortgagor, admitting the mortgage, 



(J) S. r>. A. 1847, p. 4f,2. ‘ (l) S. D. A. IS fid, p. 54 . 

(*) S. i). A. 1848, p. 807. 
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paid in the money to prevent foreclosure. It was held 
that this was a good deposit, as the mortgagee might have 
taken the money out of Court if he had chosen (m ) . 

The tender or deposit ought to he made in one sum, not 
by instalments. At least, it is to the mortgagor's advantage 
. to pay in one sum, as his position is in no way benefited 
by the payment of any thing less than the whole amount 
due : and if he chooses to make several deposits on different 
dates, he will not be allowed interest on any of them, ex¬ 
cept from the date on which the demand was discharged 
in full, and due notice given to the mortgagee. The mort¬ 
gagee is not obliged to receive sums deposited on account, 
until the whole is paid in ; he defeats his own claim by 
accepting them, as his taking out of Court a sum paid in 
by the mortgagor, is an acknowledgment that such sum 
is in full discharge of all monies due in respect of the mort¬ 
gage debt (»). • 

If the mortgagor admits the claim of the mortgagee, 
and has not the means of paying what is due to him, he 
may put him in possession of the property, and without 
waiting till the end of the prescribed year, present a peti¬ 
tion to the Court from which the notice issued, stating his 
inability to pay, and that he has made over possession to 
the mortgagee. And such a proceeding, if possession is 
actually given to the mortgagee, has apparently the same 
effect as a decree for possession on foreclosure, made in a 
regular suit. Probably, however, one who had purchased 
bond fide from the mortgagor before the presentation of 
the petition, might, notwithstanding, redeem at any time 
during the year of grace. And if possession is not delivered 
over to the mortgagee, the mortgagor's having filed 
such a petition, will not bar the right of any one who 
under ordinary circumstances would have been entitled to 
redeen*, except that the mortgagor himself would pro- 



(w) 25 W. n, 259. 


(«) 7 N. W. P. 60. 
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b a bl v be held to be bound by his own act, and to be fore¬ 
closed ( 19 ). 

In like manner, the mortgagor, without any proceedings 
whatever being taken in Court, may convey absolutely to 
the mortgagee, the property already conveyed to him con¬ 
ditionally. But ‘ in such a case, the mortgagee must be 
prepared to prove that the conveyance out and put has been 
fairly and properly obtained : and he ought at once to assert 
his rights as proprietor, and should no longer allow his 
name to appear as mere mortgagee (p). 

It has been held that it is not absolutely necessary that 
there should be any written agreement, in order to convert 
a conditional into an absolute sale, even though the con¬ 
ditional sale itself was in writing : and that any thing which 
proves that the mortgagor has agreed to the sale being 
made absolute, is sufficient. A suit was brought for poss¬ 
ession of land which had at first been conditionally sold to 
the plaintiff, but which, it was alleged, had been after¬ 
wards absolutely conveyed to him. The plaintiff did not 
prove any positive contract making the sale absolute : but 
he produced from his own custody, the ikrars given by him 
to the defendant, declaring the sale to be only conditional, 
and he gave evidence to the effect that these had been 
delivered up to him by the defendant, on the payment to 
him of a further sum of money. .It was held that there 
was conclusive evidence of an unconditional sale, and that, 
the plaintiff must have liis decree (q). 

But a mortgagee ought for his own security either to 
insist upon having a regular decree of Court declaring tho 
mortgage foreclosed, which undoubtedly gives him by far 
the safest title, or, if be chooses to have the sale made abso¬ 
lute without going into Court, he should see that the. con¬ 
veyance to him is made by a deed duly executed and regis¬ 
tered. 

( 0 ) S. t>. A. 1849, p. 311. (?) 7 SeL Hep. 181. 2 Agra, 

(p ) s N. W. P. 273. See 8. D. 176. But sou \V. R. * s p. p. 79. 

A. 1856, p. 918: W. li. Sp. p. 79. 
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If the mortgagor, or his representative, makes a tender 
or deposit within the year of grace, it remains for the 
mortgagee to consider whether or not he will accept the 
sum so tendered or deposited. He will accept it only 
if it covers the whole of his demand, as lie cannot take it 
out in part payment and continue his suit for foreclosure, 
or for payment of what remains due. 

If the mortgagee takes the money out of Court, he can¬ 
not draw back afterwards on the ground that the money 
was deposited after expiry of the year of grace,— or on any 
other ground (r ) . 

If the mortgagee is ready to receive the sum deposited, 
the judge in whose Court it lias been placed will immed¬ 
iately pay it over to him ; if he refuses to receive it, the 
judge will restore it to the person who deposited it. The 
mortgagor who has tendered or deposited a sufficient sum, 
or a sum which is accepted as sufficient by the mortgagee, 
being in exactly the same position as one who has come 
forward to redeem and made a deposit or tender for that 
purpose under Reg. I of 1798, sec. 2, is entitled to poss¬ 
ession summarily without suit ($). And the mortgagee, 
on applying to take the money out of Court, must surren¬ 
der the mortgage deed, or show satisfactory cause for his 
not doing so (l ). 

Up to this point, the functions of the judge, in pro¬ 
ceedings taken for foreclosure, are purely ministerial, he 
having merely, without instituting any inquiries into the 
merits of the case, or expressing any opinion as to them, 
to issue on the application of the parties certain fixed 
notices and orders,—to receive, and pay over to the mort¬ 
gagee if desirous of taking it, whatever amount may be 
paid into Court by the mortgagor, or if the mortgagee 
should refuse to accept the same, to restore it to the mort¬ 
gagor,—and to receive proof of service of the several no- 

(r) 6 W. K. 240. (*) See 7 Sol. Rep. 260 ; and 

(*) Cir. Ord., 22nd «Tuly 1813. supra , p. 171. 
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tices. And it is the duty of the judge to coniine him¬ 
self to recording simply the facts which have occurred 
during the summary process, and to abstain from express¬ 
ing any judicial opinion whatever on the proceedings. All 
questions as to their effect or as to the legality or validity 
of the alleged mortgage, or even as to the existence of a 
mortgage at all, must be left undecided at this stage, and 
form the subject of a regular suit to be subsequently insti¬ 
tuted ( u ) . But so far as the mere issue and service of the 
notice are concerned, he is to inquire and record judicially 
that all has been done properly (v). 

After the lapse of the year of grace, in the event of the 
proper sum, or such a sum as is accepted by the mortgagee, 
not being deposited or tendered, the mortgagee who wishes 
to complete the foreclosure must institute a regular suit to 
have the conditional sale declared absolute, or, if he has 
not had the usufruct, for possession of the mortgaged land, 
as on a conditional sale become absolute (w ) . 

To succeed in his suit, the mortgagee must prove that 
all the legal formalities have been observed, that notice was 
issued from the proper Court, that it was duly served on 
the right parties, that the period of a year from the service 
of it has elapsed, and that no sufficient tender or deposit 
was made before the expiration of the year of grace. 
Without proving all these points he cannot obtain a decree, 
whether the defendant pleads that there has been any irre¬ 
gularity or not,—not even if the case is tried ex parte. If 
service of the notice is denied, it must be proved indepen¬ 
dently of the mere copy of the foreclosure proceeding. 
Witnesses must be called to prove the service (x). The 
Court Is not justified in overlooking any error in the sum¬ 
mary proceedings, although its attention is not called to it 


(a) Foibes v. Ameeroonissa, 10 Mooro 340, 6 W. It. P. C. 47. Seo 
Moore 340. 6 W. R. P. C. 47- 9 N. W. P. 234. 

(v) 7 W. R. 123. ... (*) 1 Agm, 172. See 3 W. R. 

(tv) Forbes v. Amceroonieea , 10 Miec. p. 11. 



by tlie parties most interested (y). So also the mortgagee 
must establish that, on the merits of the case, he is entitled 
to what he claims : for, as has been seen above, the mere 
issue of notice, and the proceedings in connection therewith, 
give no sort of validity to his claim, and if he cannot show 
a good title as mortgagee, his suit must be dismissed (r). 

The mortgagor's not coming forward in Court, or taking 
any steps to protect himself during the year of grace, docs 
not in any degree debar him from appearing in the mort¬ 
gagee's suit for possession, and raising any plea on the 
facts and merits of the case : and the judge is bound to 
investigate and decide the case on its merits, notwithstand¬ 
ing that no objections to the conditional sale were preferred 
till more than a year aftc** service of notice of foreclos¬ 
ure (</). But any defence which the mortgagor sets up 
must have existed prior to the expiry of t In year of 
grace,—the one great question in all foreclosure suits 
being, whether the mortgagee was on that date entitled to 
foreclose or not. With that year ends the mort<mo’or's 

# * & b 

whole interest in his property, unless he can prove that 
previous to its lapse he was entitled to have it declared by 
the Court that the mortgage had been satisfied. 

If the mortgagor takes no stops to redeem within the 
year, from the knowledge that the debt has been fully paid, 
and that therefore the mortgage cannot be foreclosed, he 
must nevertheless appear and defend a suit brought by the 
mortgagee to have the sale declared absolute and to obtain 
possession. If ho docs not do so, and a decree is made 
against him, it will be binding on him. 

When the contract was made before the passing of Act 
XXVIII of 1855, the lender on a mortgage by conditional 

n and in the enjoyment of the 

GO 6 Sol/ Rep. 346. S. D. x\. (a) 8. D. A. 1818, p. 6: 1851, 

1817, p.485: 1853, p. 221. pp. 211, 648. Forbes v. Amcer- 

(z) Sou ante , pp. 210, 220. SeL oonisM, 10 Moore 340, 5 W. R. 

R 1>. 81. 8. 10. A. 1851, p. 648. P. O. 47 ; and see G W. R. G9. 

Sot l Agnt, ¥. B. 102, 
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usufruct of the land, must accoimt to the borrower for the 
proceeds of the estate whilst in his possession. But an 
account is not necessarily to be taken in every such case : for 
example, it need not be taken if it is admitted on the face 
of the mortgagor's answer that something is still due from 
him. The obligation to account depends on the circum¬ 
stances of the case and the nature of the issue raised (&) . 

And the rule that the mortgagee must account, does not 
apply to the mortgagee's possession after the lapse of 
the year of grace, if the notice issued is followed, within 
twelve years from the time when the mortgagee could first 
have sued, by a suit for foreclosure. In such eases, 
in a suit by a mortgagee to render absolute a con¬ 
ditional sale, the mortgagor may plead that prior to the 
expiry of the year of grace, the amount borrowed, together 
with the legal or stipulated interest, had been realised by 
the mortgagee from the usufruct of the property; and on 
this plea he is entitled to have an account from the mort¬ 
gagee. But this defence will bo of no avail unless on the 
taking of the accounts it appears that the whole sum due 
(including both principal and interest) had been realised 
before the close of the year of grace (r). 

The Court is not to decree in favor of the mortgag¬ 
or simply because the mortgagee does not produce his ac¬ 
counts. The Court must examine the mortgagor's accounts 
and see whether they support his case, before deciding in 
his favor [r [). 

A mortgagee in possession foreclosed, and continued to 
remain in possession. The mortgagor ousted him, and the 
mortgagee sued to recover possession. The mortgagor 
defended the suit, and pleaded that before the foreclosure 



(b) Forbes v. A:uccroo?iissa } 10 
Moore 310, 5 W. 11. P. C. 47. 

(r) Forbes v. Auaroouixsa uhi 
supra. Reg. I. 1708, Sec. 3. S. D. 
A 1857, pp. 9G, 234: 1858, pp. 
727, 757, 1235, 1526, 1091 : 1850, 


p. 127. Sot^ antc t pp. 179, 180. 

(d) See Shah Mukhun Lad'a cam.: 
12 Mooinj 167 (108), 2 B. L. R, 1\ 
C. 44. S. I). A. 1858, p. 757: 
1859, p. 490. 7 W, R. 82: ami 
next Chapter. 
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the mortgagee had received from the usufruct more than 
the whole sum to which he was entitled. It was ruled 
that the mortgagee must account in the usual manner (e ). 
So, the mortgagee was forced to account, when he had 
had possession not avowedly but through a benamec farm 
to liis nephew (/’). 

If the mortgagee, not being entitled to possession, 
wrongfully enters, he is just as liable to an account as if 
he had beeu in under his mortgage (y). 

A mortgagee, who enters into a compromise with his 
debtor, and acknowledges in Court that he is satisfied, and 
renounces his right to foreclosure, cannot afterwards change 
his mind, and sue for foreclosure. During the progress 
of a foreclosure suit, the mortgagee made a compromise 
with the mortgagor, and filed a soolenamah, renouncing all 
further claim to possession. He afterwards brought a fresh 
suit for possession on foreclosure, on the ground of non¬ 
performance of the terms of the compromise: but it was 
dismissed by the Court, which held that his rights as mort¬ 
gagee were no longer in existence. In such a case, the 
remedy would probably be by a suit based on the compro¬ 
mise (/i). 

And so, a decree for foreclosure cannot be set aside on 
the ground that the mortgagor allowed the decree to go 
against him without offering any opposition, in conse¬ 
quence of the mortgagee's having executed a deed, during 
the year of grace, in which he covenanted to restore the 
mortgagor to possession on certain conditions, which cove¬ 
nant he had broken (i). 

In one case, the year of grace expired in November 1872, 
but the mortgagee gave the mortgagor an extension of 
time up to March 1873, within which to pay off the mort¬ 
gage debt. After making that arrangement, the mortgagor 

(e) S. D. A. 1858, p. 1525. (g) 7 W. R. 30. 

(/) 8. D. A. 1857, p. 234 : and ( h ) 6 N. W. P. 2f,0. 

see Shah Mulch an LaU’s case, 12 (i) 5 N. W. P. 294. See N. 

Moore, 157. W. P. v. 9, p. 564 : v. 11, p. 119. 
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his rights in the estate : and it was held that the pur¬ 
chaser was entitled to redeem, if he did so "before March (J ) . 

There being five joint mortgagors, the mortgagee came 
to an arrangement with three of them by which he con¬ 
sented to take a decree against those three for Es. 14000. 
In taking an account subsequently of what the five were 
jointly liable for on the mortgage, the decree taken under 
that arrangement was treated as representing Es. 14000 
paid at that time. The mortgagee chose instead of taking 
the money to take a decree for the money,—and in the 
account with the other mortgagors the decree must be 
considered as a sum paid in reduction of the liability of the 
five (*). 

A decree of Court declaring a mortgage finally foreclosed 
and the mortgagee entitled to possession, puts an end for 
ever to ail the rights in the land, of the mortgagor and 
of any other person claiming under him who is bound by 
the decree and whose title did not originate prior to the date 
of the mortgage which has been foreclosed. Government 
may, however, at any time cause lands to be sold for arrears 
of revenue, into whose hands soever they have passed. 

A foreclosure decree of the old Supreme Court in a mort¬ 
gage suit (as to lands in the mofussil) is equivalent in 
effect to a decree in the mofussil Courts establishing pro¬ 
prietory right on a like instrument (/). 

It is hardly necessary to observe, that care must be 
taken by the Courts to ascertain the real nature of the 
mortgage they are dealing with, and that if the remedies 
applicable to one species of mortgage are made use of when 
the transaction belongs to another, the whole proceedings may 
be bad. Thus, when possession was given by the lower Court, 
under the impression that the mortgage agreement was oiie 
of conditional sale, and the transaction was afterwards, on 
appeal, found to have been only a simple mortgage, the 
transfer of the land made by the Court below was cancel- 

(J) 24 W. R. 429. * Khan v. Ojoodhyaram Khan , 10 

(!) 22 W. R. 310. Moor© 322, 5 W. R. P. C. 83. 

(/) Nawab Sidhw Nazir Ali 
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Jed, and the mortgagees were enjoined to accept a tender 
of principal and interest which was made by the mortgag¬ 
or, notwithstanding that more than a year had elapsed 
from the issue of notice of foreclosure by the mortgagee as 
in a case of mortgage by conditional sale (m). So, the 
Court of appeal, considering the mortgage to be by con¬ 
ditional sale, reversed the decision of the District Judge and 
Munsiff, who had respectively held that the transaction was 
a simple mortgage and therefore not subject to the rules 
applicable to conditional sales (n ). 

In a suit for possession' on foreclosure, a decree for monev 
cannot be given ( 0 ). And a suit will not lie by a mort¬ 
gagee to foreclose and to recover interest. “ Had the 
mortgagor repaid the money lent, interest would have 
been payable under the section referred to (jp) ; but by 
foreclosing the mortgage and obtaining possession of the 
property, the mortgagee must be considered to have secured 
all he WAS entitled to receive in the transaction” (q). 

The mortgagee having obtained a decree for foreclosure 
and possession, is entitled to immediate possession of the 
property; and if he meets with any opposition or delay, 
he is entitled to recover all costs and expenses incurred by 
him in consequence, together with mesne profits or wasilat 
from the date of bis decree. And for these costs and 
mesne profits, the mortgagor and all those who represent 
him, and are bound by the decree, are liable (/•). 

In one case, where the terms of the contract were that iu 
the event of the mortgagors making default in payment 
on a particular day, he would put the mortgagee in poss¬ 
ession of certain lands by way of absolute sale, and the 
mortgagor made default in payment and also in surrender¬ 
ing bis property as agreed,—the mortgagee was allowed 
to sue for the recovery of the principal sum lent, with 
interest, and was not restricted to his suit for possession (*). 



(/;i) S. D. A. 1848, p. 104. 
(«) 8 N. W. P. 370. 

(o) S. D. A. 1851, p. 648. 
11 N. W. P. 75. 

( p ) Keg. I of 1798, eoc. 2. 


(?) S. 1). A. 1856, p. 388. 
(/) 8. D. A. 1847, p. 479. 
Set (jr) 5 Sol. Rep. 10. St 5 
K. 389. 


B. L. 
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ut ordinarily the mortgagee cannot sue for the recovery 
of the money lent by him, instead of for foreclosure and 
possession, except when good and sufficient cause is shown 
for his adopting such a course. And only something which, 
without any blame on his part, renders it impossible for the 
mortgagee to obtain possession, will be considered to be 
good and sufficient cause (t ). 

Thus the mortgagor having been all along* in possess¬ 
ion, and having neglected to pay the Government revenue, 
in consequence of which the land was, after the issue of 
notice of foreclosure, sold for arrears, the mortgagee was 
allowed to recover the principal and interest due to him, 
his lien having been destroyed through no fault of his (w). 
But, as the rights of a mortgagee are in no degree affected 
by any subsequent transfer of the mortgaged property ex¬ 
cept a sale for revenue, a private sale by the mortgagor, 
or even a sale in execution of a decree and after the issue of 
notice of foreclosure, will not entitle a mortgagee by con¬ 
ditional sale to sue to recover the debt, liis remedy is 
still against the land alone (?•). And so, where the mort¬ 
gagee had obtained a decree for foreclosure and possession, 
but before he could get possession, the property was adver¬ 
tised and sold in satisfaction of the decree of another judg¬ 
ment creditor (w). 

One who for good and sufficient reason sues for the 
money due, instead of for foreclosure and possession, must 
not sue merely as on a common money bond, but as for 
money which he has become entitled to claim in conse¬ 
quence of the mortgagor's breach of contract. His plaint, 
in short, must be consistent with the case he intends to 
prove (*r). 

It has been said that if a suit is brought for money 
when it ought to have been for possession, or vice versa , 

(t) Cons. 898, ,Hh Sopt. 1834. P. 20!). 

7 Sol. Rop. 92. («’) 7 N. W. r. 272. 

(«) S. D. A. 1848, p. 368. (*) S. D. A. 18/30, p. 44. 

(v) 7 Sol. Rep. 42. 3 N. <W. 

30 
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the objection must be specially pleaded by the party who 
wishes to take advantage of it, and that the Court must 
not- of its own accord take notice of the error (y). But 
if a plaintiff sues for that to which, according to his own 
showing, he is not legally entitled, it is difficult to see' how 
the Court can do otherwise than reject his plaint, or dis¬ 
miss his suit, whether the defendant takes the objection or 
not. 

In one instance, a mortgagee sued for and recovered one 
half of the sum advanced by him. The mortgagor, on 
receiving the loan, had executed a deed engaging to make 
over certain property in mortgage by conditional sale; but 
ho in fact made over only half of that property. The 
Court ordered that he should return to the mortgagee a 
proportional amount of the sum received by hifn, with 
interest ( z ). 

When mortgaged lands are sold for arrears of Govern¬ 
ment revenue, which have not accrued through the default 
of the mortgagee, any proceeds which may arise from the 
sale, in excess of the arrears, are subject to the claim of the 
mortgagee ( a ). 

And if the proceeds in excess of the arrears due in rc- 


spect of the lands sold, are applies] by the Collector in liquid¬ 
ation of arrears due from the mortgagor on other lands, 
the sum so applied may be recovered by the mortgagee (6). 

The mortgagees of a two annas* share of a certain pro¬ 
perty instituted the ordinary proceedings to foreclose : but 
the mortgagor continued in possession after the expin 
ol the year of grace. Being so in possession the mortga¬ 
gor neglected to pay certain Government revenue, and 
some of her co-sharers paid it. Subsequently the mort¬ 
gagee sued the mortgagor for possession (on foreclosure), 
got a decree and obtained possession under it. It was 
held that the eo-sharers were entitled to recover from the 


(//) 8 N. W. T. 272, 591. p. 527 : 1859, p. 622. See ante, pp. 

(*) S. D. A. 1851, p. 750. 112, 113. 

(a) S. D. A. 1851. p. 182: 1855, (A) S. I). A. 1831, p. 182. 

p. -ill : und st*c; 1833, p. 87 : 1857, 
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mortgagee the amount which they had paid (on the mort¬ 
gagor's default) for Government revenue. When the de¬ 
fault occurred, the mortgagees. had in fact completed their 
legal title to the two annas' share, and were entitled to 
possession : and they might, if they had pleased, have paid 
the revenue which the mortgagor failed to pay (c) . 

A mortgagee who forecloses and subsequently gets poss¬ 
ession, is not liable for back rents which accrued due prior 
to his obtaining possession,—unless he has expressly agreed 
that he shall be so liable {d ) . And a mortgagee who has 
foreclosed may , if he pleases, sell his right title and interest 
in the mortgaged land, and the purchaser will he entitled 
to possession just as the mortgagee himself was entitled (r). 

A plaintiff sued to have his name registered in the Col- 
leetorate as proprietor of certain lauds, alleging that he 
was in possession, the property having first been leased 
to him and then (before the lease expired) mortgaged to 
him, and the mortgage having been foreclosed. The judge 
nonsuited the case because the plaintiff “ had not obtained 
possession of the foreclosure in virtue of his mortgage/' 
and bemuse “ lie was bound to sue for possession under 
the mortgage before he could prefer a. claim for muta¬ 
tion of names." The Sudder Court decided that “ as (lie 
plaintiff was in possession, and his suit for the mutation 
of names brought into issue every point that could have 
required investigation in a suit for possession under the 
mortgage," the judge should have tried the case on the 
merits. And it was accordingly remanded to him for 
re-trial (/)• 

In a suit for foreclosure, a third party intervened and 
proved an absolute sale to himself prior to the date of the 
mortgage. Tile mortgagee's foreclosure suit was con¬ 
sequently dismissed, and he was ordered to pay the costs 
of the intervening proprietor. On appeal, this order was 

(„) 21 W. R. 265. M S’ T>. A. 1800, v. 2, p. 55. 

(,d ) a. D. A. 1856, p. 1019. if) S. 1). A. 1866, p. 8. 
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confirmed, as it was the mortgagee's suit which compelled 
the third party to come into Court; the mortgagee, how¬ 
ever, was entitled to recover from the mortgagor all the 
costs incurred by him in the case, including those of the 
intervener (g). 

If a mortgagee alienates the mortgaged property while 
a suit instituted by him for foreclosure is pending, the alien¬ 
ation will not be allowed to stand between the mortga¬ 
gor and those rights to redeem which that suit may have 
left open or affirmed to him (h). 

One who lias the right of pre-emption may assert it 
when the conditional sale comes to be made absolute. The 
right of pre-emption docs not arise on the making or enter¬ 
ing into the contract of conditional sale or mortgage, nor 
until the mortgagor's right of property has been com¬ 
pletely extinguished. But as soon as the year of grace 
expires—no steps having been taken to redeem a suit for 
pre-emption may be maintained (*)• 

A suit to enforce the right of pre-emption must be com¬ 
menced within one year from the time when the purchaser 
(the mortgagee) takes actual possession under the sale 
sought to be impeached (j) . And the Allahabad Court 
has held that the purchaser of iho equity of redemption 
of immoveable property which is at the time of sale in the 
usufructuary possession of the mortgagee, “ takes actual 
possession" within the meaning ol that term in Art. 10, 
Sch. 2, of the Limitation Act, when the equity of redemp¬ 
tion is completely transferred to and vested in him (/*). 

(p) S. D. A. 1853, p. 571. (j) Act IX of 1871, Sch. 2, art, 

(A) 8 W. R. 399. 10. 

(i) 2 W. R. 215 (F. B.). 6 B. (A*) Stuart, C. J. distent*, 1 I, L. 
L. R. ap. 114. So© ante, p. 52. R. All. 311 (F. B.). 
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OF ACCOUNTING. 

In every case not coming* under Act XXYITI of 1S55, 
in which it is not admitted by the mortgagor that the sum 
alleged by the mortgagee to be due to him is, or at the • 
expiry of one year from the date of the service of notice of 
foreclosure was, really so due, the Court must take an ac¬ 
count of the principal, interest and costs due on the mortgage 
—whether the suit be brought by the mortgagor for re¬ 
demption, or by the mortgagee for foreclosure. But the 
precise nature of the account depends upon the circum¬ 
stances of each case, and the issues raised in it. 

By Iteg. XY of 1703,—the general effect of which was to 
allow no more than twelve per cent, annually on any mort¬ 
gage or other contract entered into after the 28th of March 
1780,—it was enacted (a) that for the adjustment of 
accounts in cases of mortgage later than that date, in 
which the mortgagee had the usufruct of the property, the 
mortgagee should be required to deliver in the accounts 
of Ills gross receipts from llio property mortgaged, and 
also of his expenditure for the management or preservation 
of it. And Reg. I of 1798 enacted that in all instances 
wherein a lender on a bye-bil-wufa or similar conditional 
sale may have been,pnt in possession o! tlie land, and an 
adjustment of accounts may consequently become necessary 
between him and the borrower, the lender is to account to 
the borrower for the proceeds of the estate whilst, in his 
possession, on the principles prescribed with regard to mol t- 

(ti) Sons. 10 and 11,—ropnoled actions fulling uuder that Act. 
by Act XXVIII of 1855, an to trails- 
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gages and interest in Iteg. XV of 179*3, so far as the same 
may he applicable to the nature of the case. 

Thus the necessity for a mortgagee by conditional sale 
who has been in possession to produce his accounts arises 
when an adjustment of accounts becomes necessary between 
him and the mortgagor,—that is to say, it arises, “ firstly , 
when the mortgagor lias deposited the principal, leaving 
the cpiestion of interest to be settled on an adjustment of 
the account: secondly , when he has deposited all that he 
admits or alleges to be due : and thirdly, when he pleads 
and undertakes to prove that the whole of the principal 
and interest have been liquidated by the usufruct of the 
property” (4). 

The mortgagor who alleges that the mortgage debt has 
l>een satislied from the usufruct, must prove his case, like 
any other litigant. But he is entitled to demand that the 
mortgagee's accounts shall be tiled before he, the mort- 
gagor, is called upon actually to prove that the debt has 
been satisfied (c ). 

When the Court dismisses* a redemption suit on the 
ground of the mortgage debt not having, up to the date 
of suit, been liquidated from the usufruct, it should deter¬ 
mine the exact sum then outstanding, by making up a 
correct account and disposing of the objections of the par¬ 
ties in regard to the items composing it, in order that no 
matter admitting of adjudication in that action may be 
left open to future litigation ( d ). 

The mortgagor, if allowed to remain in possession, is not 
bound to account for the rents and profits received bv him 
from the land; and there seems to be no exception to this 


(b) Forbes v. Ameoroomsza , 10 
Moore 310, 5 W. R. P. C. 17 (52). 
See 6 W. K. 84 : und ante . p. 173 

et seq. 

(/?) Shah M'lkhtm Tail’* case, 12 
Moore 157 [192], 2 B. L. K. F. 0. 
44. S. D. A. 1855, p. 132. 9 N. W. 


P. 371. 

(d) N. W. T. v. 8, p. 112: v. 
9, p. 388. And see 24 W. R. 275, 
and ante, pp. 165, 166, 178,—but, 
s them indicated, the practice can¬ 
not be deemed quite setfclud. 
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rale, however insufficient the security may be. But if, in 
breach of an express agreement to the contrary, he remain 
in possession, to the exclusion of the mortgagee, the latter 
will have his remedy in a suit for possession and mesne 
profits. 

The mortgagee is subject to an account from the time he 
is put in possession, and for the whole period that lie re¬ 
mains in possession ’in the character of mortgagee ( e ). 
But he will not be so subject if the mortgage was made 
after Act XXVIII of 1855 came into force, and there is 
• an express stipulation that he shall not be called on to 
account. If the mortgagee has, during a part of his term, 
held under some title other than that as mortgagee, he will 
not have to answer to the mortgagor for the proceeds 
accrued during that period. In one case, it happened that 
neither the mortgagee in possession, nor the mortgagor, 
chose to pay up certain old balances of revenue which had 
become due before the making of the mortgage. The Col¬ 
lector having entered on the estate, the mortgagee after¬ 
wards came forward and paid the arrears, whereupon the 
Collector gave him a farm of the land for ten years. These 
ten years were held to constitute a gap in the possession 
under the mortgage, and the mortgagee was not compelled 
to render an account of the profits then received by him ( /'). 

Where the mortgage deed declared that the mortgage 
was to have effect from a date prior to that of the deed, 
it was held that the mortgagee who had been in possession 
was liable to account for the proceeds from such prior date, 
hut that the mortgagor must be charged with interest from 
the same date (//). 

In taking tko accounts, interest is, as a general rule, 
allowed on the payments of both parlies. There are two 
modes in either of which the accounts may 1kj made tip. 
They may Ikj permitted to run on, from the date of the 


p) Rog. I. 1708, eec. 3, S. I). 
A. 1857, pp- 06, 234 : 1858, pp. 
727, 757, 1235, 1525, 1961 : 


1859, pp. 127, 190. 

(/) 7 N. W. P. 7. 
(^) 10 N. W. P. 684. 
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•an to the date of settlement, interest being’ allowed to 
the one party on the whole sum lent, and to the other on 
the sums realised over and above the interest to which the 
mortgagee is entitled, from the date of realisation :—or the 
amount collected by the mortgagee in possession may be 
carried first to interest, and after paying that, to the liquid¬ 
ation of the principal, the account being closed at the end 
of each year and there being allowed from year to year 
only reduced interest on the reduced principal (/i ). The 
result attained by these methods is the same. 

According to Hindu law a sum larger than the amount 
of the principal debt could not he recovered on account of 
arrears of interest at any one time. But if the principal 
remained outstanding, and the interest were paid in sums 
smaller than the amount of the principal, there was no 
limit to the amount of interest which might be thus receiv¬ 
ed from time to time (/). 

Then came the Regulations, the practical result of which 
was that no more than twelve per cent, could ever be recover¬ 
ed. And Reg. XV of 179-3, Sec. G enacted that if interest 
on any debt, calculated according to the rates allowed by that 
Biegulation, accumulated so ns to exceed the principal, the 
Courts were not to decree a greater sum for interest than 
the amount of such principal (j ). This rule, it is to be 
observed, applied only to interest allowed to accumulate : 
and it did not apply to interest which ac* rued due after the 
institution of the suit, nor restrict the lender or mortgagee 
to the receipt in the whole only of interest equal to the 
amount of the principal lout (^')* % Act. XX\1II of 


<8L 


(/;) Sco Radhaicnofo Mi user v. 
Krijututoyec Dtht‘n y 14 Moore 443, 
10 11. L. li. 336. B* D. A. 1848, 
p. 649 : 1852, p. 831 : 1859, pp. 
497, 1211,1643. 6 W. R. 200. 1 
A$ra, 132. 

0) Sort Shah Mukhun tail's on so, 
12 Moore 157 [187]. 1 Bom.u j. 47: 
6 Bom. a. j. 190. Sue 5 Bom. 
o. j. 167. 


(j) To tlio sumo effect ii "Reg. 
XXXIV of 1803, see. 6 and Loth 
these enactments are repealed by 
Act XXVIII of 1835. Sec 8 N. 
W. P. 479. 

(*) Sd. Rep. v. 1, p. 2 42 : v. 3, 
p. 270 : v. 4, p. 2G1. D. A. 1869, 
p. 16 < 3. 2 W. R. 289. See 0 Mad. 
400. 
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S55 Section 6 o£ Reg. XV of 1793 was repealed as also 
were “ all laws relating to usury” in force in any part of 
the British territories,—and it was enacted, in substance, 
that in all contracts falling under Act XXVIII of 1855 
interest at the rate stipulated should be allowed between 
the parties. An opinion has been expressed (/) that Act 
XXVIII of 1855 did not repeal the Hindu or Mahomedan 
law as to interest. But this can scarcely be accepted as 
the generally received opinion on this side of India,—and 
it has been expressly dissented from in a subsequent 
case (m). Still more recently it has been held that the old 
rule of the Hindu law no longer prevails in the mofussil, 
and that the Courts there can award interest according to 
the contract between the parties (u ). It has, however, been 
held in Bombay that the old Hindu law remains in force, 
and is not affected by Act XXVIII of 1855 ( o ). 

The ordinary rules regarding the allowance of interest 
will be followed even when the parties are both Mahomed- 
ans, whose law forbids the taking of interest. The cus¬ 
tom of taking interest by Mahomedans, is recognised by 
flic Courts (p) : and a question as to interest, arising in 
a mortgage suit, is not a question of succession, inheritance, 
marriage, or caste, or any rcligious'usage or institution, such 
as the law requires should be regulated by the peculiar law 
of tbo litigant (</). 

When on the accounts being adjusted, it is found that 
the mortgagee's claim for principal and interest has been 
completely satisfied, all subsequent receipts are to bo con¬ 
sidered to belong to the mortgagor, and he will be entitled 
to simple interest on them until they are repaid to him (/*)- 
But although the general practice of the Courts is to allow 




(/) By IVneock, C. J. in 3 B. L. 
R. <>. j. 130 (131). 

(;/i) By rhiMir, J. iu 6 B. L. B. 
600 (603). 

(,) i I. L. R. 02, 24 W. R. 106. 
(a) 3 Bom. a. j. 23 : 9 Bom. 83. 
Boo I if. L. R. Bom, 73. 

81 


(p) 5 B. L. R. 600. 

(.; 1 I. L. K. 92, 21 AV. R 106. 
Act VI of 1871, 24. 8. JL>. A. 

1348, p. 630. 7 N. AV. P. 88. 

(r) 8. D. A. 1853, p. 161. S o 
ION. W. I\ 257. 
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on mesne profits or wasilafc, still it will not be 
given if there has been any improper delay in the institu¬ 
tion of the suit for their recovery, or if any special ground 
exists for withholding it. There is no rule rendering it 
compulsory on the Courts to decree a specific rate of in¬ 
terest } a discretionary power is vested in them, in reference 
to the circumstances of each case ($). And mere delay is 
not necessarily improper delay (t ). 

Any agreement made by the parties as to the manner 
of accounting will be enforced, if not in itself illegal. Thus, 
if they have agreed that the residue of the sums received 
from the land, after payment of interest, shall be carried 
to liquidation of the principal and the arc Hint closed to 
the end of each year, the accounts must be taken in this 
manner (u). 

In cases to which the usury laws are applicable, and 
where there is no agreement that a less rate shall be taken, 
the Courts may allow interest at the rate of twelve per 
cent, per annum. But they are not bound to award twelve 
per cent.; that is the highest rate which they can give, 
and though it may be the general understanding of the 
country that twelve per cent, should be awarded on deeds 
containing no stipulation for a lower rate, still this general 
custom may be departed from (v ). In cases to which the 
usury laws arc not applicable, the Courts will allow in¬ 
terest at the rate stipulated for in the contract: or if no 
rate of interest shall have been stipulated for, and interest 
be payable under the terms of the contract, at such rate as 
is deemed reasonable ( 10 ). 

Anv stipulation by which the mortgagee agrees to take 




( 9 ) N. W. P. v. 8, p. 228 : v. 10, 
P- 8. 

(0 0 N. W. P. 308. Seu S. D. 
A. 1855, p. 404. 

(//) Kadhabcnodo if/ i.wr’s case, 14 
Moore 443 (451), 10 B. L. R. 392. 
S. D. A. 1848, p. 549. 10 N. W. P. 


v. 10, p. 22. 

(v) 24 W. R. 275. B. D. A. 
1852, p. 748. N. W. P. v 8, p. 
228 : v. 9, p. 368 : v. 10, pp. pp. 
22, 684. Sco 8. D. A. 1854, p. 
518. 

(ir) Act XXVIII. of 1855, Sec. 6. 
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terest at a rate lower than twelve per cent, will be 
binding on him. And where he has consented to take the 
usufruct of the land in lieu of interest, he cannot claim 
interest at the legal rate or otherwise, on the ground of the 
usufruct having fallen short of the legal or any other 
rate (.r). In usufructuary mortgages the law requires an 
account of the proceeds in order to prevent the mortgagee 
receiving more than his principal with interest at twelve 
per cent. If the proceeds do not give what is equivalent 
to interest at that rate, and no other rate is stipulated for, 
“ the presumption is that the usufruct was deemed by the 
mortgagee sufficient interest for the money debt, and the 
mortgagor is not bound to pay a further sum, to make up 
any particular rate” (y). 

In the case of a non-usufructuary mortgage, interest 
not being expressly stipulated for, the mortgagee was 
held to be entitled to interest only from the date upon 
which the loan became re-payable ( z ). And in another 
case, interest was allowed only from the date of suit, until 
realisation of the principal sum deeroed (a). 

Interest above the rate of twelve per cent, per annum is 
not to be allowed in the ease of contracts entered into be¬ 
fore Act XXVIII of 1855 came into force. And com¬ 
pound interest, arising from intermediate adjustment, of 
accounts, is not to be given in sucli cases. But this rule 


* |( SL 


does not apply where accounts between the parties have 
been adjusted, and the former bonds or agreements have 
been cancelled and new bonds or agreements taken for the 
aggregate amoimt of principal and interest consolidated 
into principal (£). 

In one ease the accounts were prepared on the principle 


(*•) N. D. P. v. 7. p. 307 ; v. 8, 
p. 178. 8. 1). A. 1862, p. 078. 

O) S. D. A. 1800, v. 2, p. 223. 
8cu 3 N. W. P. 417. 

(z) S. 1). A. 1856, p. 54. 

(a) 10 N. W. P. 303. 


(?) n< XV. 1703, SCCH. 4, 7. 8 ; 
P'rT- XXXIV. 1S03, /St-f’H. 3, 0: 
lo*g. XV Tl. 1800, fy c. 2, (nil i*o- 
]” .led bv ActXXVlll of 1865). S. 
I>. A. 1852, i*. 1021. 11 N \V. P. 

175. 
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of stri k ing a balance of interest at the close of the year, 
deducting the principal of all payments by the debtor, from 
the principal of the debt, and setting off only the interest 
accruing to the debtor on his payments during the year, 
against the interest becoming due on the principal debt. 
The Court held that this was wrong, and that the debtor 
was entitled to have all sums credited to him during the 
year, applied first to the liquidation of interest, and the 
surplus only, remaining after such liquidation of interest, 
carried to the reduction of the principal (c). 

Under Act XXYIII of 1855, a contract by which it is 
agreed that the use or usufruct of any property shall be 
allowed in lieu of interest, is binding upon the parties : and 
interest is to be calculated at the rate stipulated in the 
contract, or if no rate of interest has been stipulated for, 
and interest be payable under the terms of the contract, at 
such rate as the Court shall deem reasonable (d ). 

The mortgagee is required to deliver accounts of his 
gross receipts and of his expenditure, and it is a positive 
duty that he should do so (<?). Moreover, the accounts 
rendered must be full and complete, and the judge must 
not rest contented with a mere rough abstract of the receipts 
during the time the mortgagee has been in possession {/). 

Speaking of the duty (under lieg. XV of 1798) of the 
mortgagee in possession to keep accounts, the Privy Coun¬ 
cil said in Shah Mulchun Lall’s ease, the duty of the 
mortgagees “ was to keep an account of the gross receipts 
from the property mortgaged and also the expenses of 
management and preservation. Some difficulties might 
attend a very rigid compliance with the Regulation. Their 
Lordships desire to enforce by every thing which may fall 
from them on the subject, the duty, as well as the policy 
and prudence of keeping as full, complete and plain an 

(■ ) S. D. A 1858, p. 4G4. 1513. Keg. XV. 1793, sec. 11; 

{if) Act MXVJ1I. 1855, hocs. 4, G. Keg*. XXXTV, 1803, see. 10. 

(«?) 7 N. W. I*. 68, 511. 8. D. (/) 5 N. YV. P. 244. 

A. 1850, pp. 328, 622: 1857, p. 
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account of the transactions attending the management and 
receipts of an estate mortgaged as the nature of the case 
will admit. It is obvious, however, that the language of 
the section which applies to the common case must receive 
a construction such as may suffice to accommodate its strict 
salutary provisions to the variable and different natures of 
estates and possession. The gross receipts must he such as 
the mortgagor himself, previous to the mortgage, would 
have been entitled to ; and if he could not by reason of an 
intervening lease call for the account of the collections, 
neither can his mortgagee. Also, if at the time of the 
mortgage a valid engagement, not designed to exclude 
accounting, is made by common consent qualifying the 
nature of the usufructuary possession, the account of the 
receipts must be subject to that modification. The terms 
of the law are evidently not inflexible terms. And in like 
manner must he construed the provision as to the truth of 
the accounts, which provision must necessarily be flexible, 
like the former. For the mortgagee is to verify only his 
gross receipts and his expenditure, not the rents, nor the 
extent of arrears, nor the causes of the arrears. He is not 
in fact directed then to make out and verify such an ac¬ 
count as might be established him in a hostile suit, 

—Hut only his gross receipts and his expenditure"” (y). 

In accounting, the mortgagee must give an accoimt of the 
bond fide proceeds of the estate while in his possession. 
Jumnia-wasil-bakec papers, and other such like papers are not 
per sc a sufficient account within the meaning of It eg. I. 
1798, see, 3,—but these papers may be used in corro¬ 
boration of a properly framed account. In one case the 
Court said, tlio jumma-wasil-bakee papers “ are not, and 
cannot be, the accoimt itself. The account which the 
mortgagee has by law to put into Court, is not that of bis 
agent or tehsildar , given by the latter for hi.s master’s ((he 
mortgagee's) information as to such agent's collections. 
The jununu-WroU-bakce paper however, is this latter only. 

(?) 12 Mooro 157 (19fi), 2 B. L. R, P, C. 65. Soo 24 \V. R. 275. 
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'he accounts to be put in under the law, are to be made, 
verified and proved by the mortgagee himself.” The Court 
after saying that jumma-wasil-lakee papers and the like 
might well be adduced to support the mortgagee's own 
account when duly made and filed, continued :—“ The ac¬ 
count required from the mortgagee is one setting forth 
what he has realised,—from what portions of the mortgag¬ 
ed property,—in what terms or periods,—with what loss 
and gain on the several assets,—with what necessary reduc- 
tions,—and what remains then as the net profits which can 
be taken as actual realisations toward liquidating the sum 
due under the mortgage” [h ). 

The mortgage being of a fractional share of a joint estate 
managed by common servants of all the sharers, the mort¬ 
gagee put in an account shewing what he had actually 
received from first to last, and swore to the correctness of 
it. The general accounts of the estate were called for, and 
produced by one of the joint proprietors, in whose hands 
they were. It was held that these accounts would ordina¬ 
rily be in themselves suflicient, but that, in the particular 
case, further inquiry was necessary. And the Court declar¬ 
ed it to )>c the duty of a mortgagee of a fractional share of 
an estate held in joint tenancy to see that lie received out 
of the estate all that the mortgagor ought to have received, 
and to see not only that the assets are realised but that 


the expenses are carefully regulated (i). 

The mortgagee must swear, or if he is a person exempted 
from taking oaths, must subscribe u solemn declaration, 

■ ck&ye i w ami correct {j). But 

the Regulation must be construed reasonably, as necessarily 
admitting of some delegation in the person deputed to 
prepare and attest the accounts. And it is enough if they 
are prepared and attested by the mortgagee s general mana¬ 
ger who has been in charge of the matter and is better 
acquainted with all details than is the mortgagee liirn- 


(/,) 5 W. K. 271. Sec 6 W. E. 
aa, and 9 W. It. 67-. 

(i) 2 W . Lt. loO. 


(J) Rug. XV. 1793, sec. 11 
B 38 3 tl% .1808, i • • 

Act VI of 1872, “The Oatha Act ” 


whist#,. 


OF ACCOUNTING. 34.7 

Self (/). Native Indies whose attendance ill Courts of jus¬ 
tice is usually dispensed with, are not obliged to appear in 
Court to swear to the truth of the accounts prepared by 
tlieir agents. The oath of the agent is all that is requir¬ 
ed 

When there are several joint mortgagees, the oath of 
one or more of them, competent to discharge the duty, is 
sufficient in reg-ard to the jpnmd facie admission of the 
accounts. How far such accounts are deserving- of credit, 
is another cpiestion (m). 

In a case in which the oath of the gomastah of the mort¬ 
gagee w as by consent taken in the lower Court as sufficient, 
the Sudder Court refused to listen to the objection that the 
mortgagee himself ought to have sworn (•*). 

It has been said that when a mortgagee, who has ceased 
to be in possession, sues to recover a balance from the mort¬ 
gagor, he is not bound to swear to the accounts. These may 
possibly be no longer in bis possession ( o). 

A mortgagee who evades the rendering of the required 
accounts, or who improperly refuses to depose to the truth 
of those rendered, is guilty of misconduct which may be 
taken into consideration on the question of costs (p). And 
in such a case, any reasonable proof, even if offered bv the 
mortgagor (q), may be accepted by the Court. In one in¬ 
stance, a mortgagee in possession had applied to the Col¬ 
lector to have a renewal of the settlement of the estato 
made in his name, and sent in doul papers along with his 
application, praying to be admitted to engage for the estate 
at the jiunma therein specified. These papers when produced 
afterwards by the mortgagor, were held to be sufficient 



(&) Shah Makhun Lull's o.nso, 12 
Moore, 157 (198). 

(/) 9 N. W. P. 4G5. 

(m) N. W. P. v. 9, p. 466 : v. 
10, p. 318. 

(») 10 N. W. P. 318. 

(o) Ibid. 


(p) 7 N. W. P. 08. 18 W. ft. 

65. 

(?) Put sec Shah Afukhun LalV h 
disc, 12 Moore 1.57 (195, 198). 8 . 
U. A. 1S58. pp. 727, 1235: 185!>, 
pp. 270, 812. (i W. 1 {. 127 . 
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evidence, as against the mortgagee who had failed to 
furnish any proper account (;•). So an account prepared 
by an Ameen on the spot, from local inquiry, has been held 
to be a good basis on which to proceed, and to be sufficient 
as against the mortgagee jwho withheld his accounts (s). 

It is a very common practice, when there are disputes 
as to the items of the account, for an Ameen to make out 
a statement of the collections, from investigation made 
by him on the ground; and when this is done, the collections 
are to be assumed as estimated by him, unless objections 
are at once taken to his report. And it is not proper to 
put aside the Ameen's report to which no objection has been 
taken by the parties, and to accept the rent-roll as the basis 
of the accoimts. Nor is the rent-roll admissible as con¬ 
clusive evidence, when the party in possession has filed his 
papers showing the amount collected (l ). 

The account will be taken on the footing of village 
papers regularly filed by the mortgagee and not objected 
to at the time by the mortgagor, unless very good reason 
is shown for putting these accounts aside and proceeding 
on other and independent data (u ). If the mortgagee has 
not kept accounts, or has kept them badly, the presumption 

every thing will he against linn (©),. But if the mort¬ 
gagee does not file proper accounts, it does not follow that 
those of the mortgagor are necessarily to be taken as cor¬ 
rect without any inquiry (w) : and presumptions, even in 
odium spoliator is have known reasonable limits, and must 
not be conjectures nor grounded on data which are evidently 
incorrect (.r). 

The mortgagee having rendered and sworn to the truth 
of his accounts, the Court will permit the mortgagor to 


(r) 7 N. W. P. oil. 

(#) S. P. A. 1818, p. 34G : and 
sou 1850, p. 32b : 1857, p- 1513 : 
1802, M>. 51, 57. 

(t) S. D. A. 1852, p. 831 : and 
hoc 1800, v. 1, p. 289. 

(a) 10 N. VV. P. 084. 


(v) 10 N. W. P. 684, 378. 6 
W. 11. 127. Soo 8 W. R. 203: 9 
W. R. 275. 

(t*) 9 N. W. P. 352. S. D. A 
185S, p. 75G. 

(*) Shah Mukhun Lull's cubo, 12 
Moore, 157 (198). 
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examine them, and after hearing his objections, will pro¬ 
ceed to take evidence on both sides. But the objections 
of the mortgagor must bo specific and distinct as to each 
item intended to be disputed : and a mere general charge 
of falseness and inaccuracy will not be attended to (j/). 

A judge is not bound to adopt the aceoimts which lie 
believes to be false, either of one party or of the other: 
but, rejecting the detailed accounts furnished, he may on 
some equitable principle fix a sum, according to his best 
judgment, as the amoimt of the annual produce. And in 
one case, where the judge, doubting the accounts of both 
parties, valued the lands at the sum assessed on them by 
the Collector during a period of temporary resumption, the 
Court considered this an equitable mode of calculation, and 
confirmed it (r). 

But the valuation put upon the lands by the judge mast 
be founded on some distinct tangible ground, and not on 
mere conjecture or guess. Thus when the lower Court dis¬ 
allowed the rent entered against certain lands in the yearly 
rent-roll filed in the Revenue office, and assumed in its 
place a conjectural rate obtained from an average of tho 
several rent rates leviable from the other lauds in each of 
the mouzahs which were the subject of the suit, it was held 
that the average struck in such a manner must be purely 
arbitrary, and that the enhanced rate fixed on such uncer¬ 
tain grounds, and unsupported by evidence, could not be 
maintained (a). 

The nikasee accounts annually given in by the putwarree, 
furnish a valuable test of the accuracy of the accounts ami 
papers filed by the parties, and a judge may with groat 
propriety refer to them (£). But though they are useful 
as a test, they are not indispensably noeessary, when .the 


(j,) nog. XV. 1793, sir. 11: 
tteg. XXXIV. 1803, hoc. 10. N. 
W. P- v. 6, p. 32 : v. ?. p. 007 : v, 
8, p. 107. 

(*) 4 N. W. P. 317. 

S'Z 


(a) 8 N. vr. P. 107. Aud si* tlifl 

ojisos roforrud to in p. 248, nottsa 
M («0 nnd (a*). 

(A) N. W. P. v, 5. p. 244 • v. 0, 
p. 32. 
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details furnished by the mortgagee fully enable the Court 
to proceed to an adjustment without them. And although 
the judge may refer to them of his own accord, in order to 
check accounts given in by the parties, a decree of which 
they are the sole foundation is bad, unless they have been 
regularly fded in the suit; the judge must not of liis own 
accord send for them to the Revenue office, and from them 
alone make out an account (c). 

The mortgagee (who had been in possession imder an 
usufructuary mortgage of date prior to Act XXVIII of 
1855) did not produce any proper accoimt of his gross 
collections and expenditure. The mortgagor, who was 
suing to redeem, examined putwarrees and gomastalis em¬ 
ployed by the mortgagee to collect the rents, and a large 
number of tenants, to prove the collections in each year : 
and the putwarrees produced the jummabundee papers and 
proved them. The mortgagee gave no counter evidence. 
The Court accepted the jummabundee papers as genuine, 
supported as they were by a large body of oral evidence, 
and directed that the accounts between the parties should be 
adjusted upon the basis of these jummabundee papers (d). 

If the mortgagee makes an admission in his pleadings 
as to the amount of his receipts from the land, believing 
it at the time to be for his own benefit, be will not after¬ 
wards ho allowed to contradict or to explain away the state¬ 
ments lie lias so made (6'). 

As a general rule, the Court will give the mortgagor 
credit for every sum entered in the accounts rendered by 
the mortgagee as realised, and will not allow the latter 
to repudiate any such sum on the ground of its being an 
illegal cess, or payment which could not have been en¬ 
forced. On the other hand, such illegal payments when 
not admitted by the mortgagee, cannot be allowed ; and 
the mortgagor will not be permitted to go into proof of 


(e) N. \V, I\ v. 8, p. 226: v. 9, 
p. 371. 


(r) 7 N. W. P. 68. 
(d) 24 \V. It. 276. 
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them (/*). But although the mortgagor will not be cred¬ 
ited with sums derived from haul or market tolls, he is never¬ 
theless entitled to credit for the rent of the land on which 
the haul or market was held (g ). 

The gross receipts referred to in the Regulations are the 
gToss sums paid by the tenantry of the estate mortgaged, 
not merely what actually reaches the mortgagee's hand. 
And if he creates a middle-man between himself and the 
tenants this does not exonerate him from the liability 
to account foe the gross receipts (/i). He must answer 
for the rents appearing in the jummabundee , and not 
merely for his actual collections : but he will of course 
only be liable for the amount realised, if he can show 
good reason for not having realised the whole rent-roll 
exhibited in the jummabundee (i). If the land is held 
by under-lessees by virtue of leases granted prior to the 
mortgage being made, so that the mortgagee has not in 
fact had the full usufruct of it, the mortgagor is to be 
credited only with the net profits received by the mort¬ 
gagee (j ). So if the estate, though nominally in the 
hands of the mortgagee, is actually managed by the rnort- 
gagor (/•)• 

If the mortgagee has actually cultivated the land him¬ 
self, he must account for the fair rent of the land. But 
he need not account for the extra profit made by him by 
reason of having himself cultivated, lie need account 
only for such profits as the mortgagor would have realised 
hail he let out the property (/). 

It has been already seen, that the mortgagee is respons- 


( /) N. W. P. v. 7, p. 248 : v. 8, 
p. 178. Bop. Sum. Cases, 10th 
Feb. 1846. 

( fj ) Bop. Sum. Cases, lOfh Feb. 
1816. 

(h) 8. D. A, 1842, p. 1137. See 
S. J). A. 1857, p. 1513. Soo Shah 
Mukhun Lad’s wise, 12 Moore, 157 
(105), and ante, pp. 244, 245. 


O') N. W, P. v. 8, p. 561 : v. 9, 
pp. 159, 201, 465 : v. 10, ]ip. 51, 
855. S. B. A. 1858, p. 1847 : 1860, 
v. 1, p. 639. See 2 W. li. 150. 

(J) Shah Mukhun Jodi’s ease, ubi 
supra, 8>N. W . P. 107, 112, 564. 

(*) 10 N. W. \\ 115. 

(0 7 ^ r . B. 241. 
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ible for gross mismanagement, or for waste committed 
by him (m). If he chooses improperly to record lands 
as rent-free, Which are not so, he will be charged with the 
full rent which they would have brought in (n ). And a 
clause in a mortgage deed to the eifect that an allowance 
shall be made to the mortgagee “ for losses,” has been held 
to apply only to losses beyond his control, and not to arrears 
which he has wilfully or by negligence allowed to remain 
outstanding (o). 

All expenses fairly incurred in respect of the property 
will be credited to the mortgagor. He will be allowed a 
charge for the wages of chowkeydars and putwarrees, which 
form regular items in village expenses altogether indepen¬ 
dent of the will of the mortgagee (p ). But those pay¬ 
ments only will he allowed which have been bond fide 
made : and therefore where the possession of jaghcer , or 
service laud, by the chowkeydars of each mouzah, was 
shown by the entries of rent-free lands under their names 
in the yearly jummabundees, a charge for chowkeydars 
was struck out of the mortgagee's account ( q ). 

The reasonable costs of collection and management will 
also be allowed ; and the percentage for collection is charged 
on the gross rental, and is usually considered to cover 
ordinary balances (;•). 

When a house is mortgaged, the mortgagee is entitled 
to charge the mortgagor with reasonable and necessary 
repairs (*). 

A mortgagee is to be allowed all payments in respect of 
Government revenue, made by him while in possession; 
and this, whether the revenue fell due after the making of 
the mortgage or before it, the mortgagee being entitled to 


(w) Supra, pp. 118, 110. 

(m) 9 N. W. P. 625. 

(e) 9 W. P. 169. 

(;>) N. W. P. v. 7, pp. 248, 
477 : "V. 8, pjp. 107, 504. 

p y ) 8 N. W. T. 107. And seo 
gcm'rolfy ae to what will 1>i* allow¬ 


ed, N. W. P. v. 9, pp. 201, 371 ; 
v. 10, pp. 355, 378. 

(r) N. VV. P. v. 7, p. 477 : v 
8, pp. 112, 264 : v. 9, p. 371 : v. 
10, p. 51. 1 Agra, 132. 9 W. It. 

p. 575. 

(*) 9 W. R. 488. 2 Agra, 187. 
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do any thing which, it is the duty of the mortgagor to do 
in order to preserve the estate (t ). But if it - has been ex¬ 
pressly ag-ccd that these charges shall bo borne by the 
mortgagee, ^ will, of course, not receive credit for them 
in passing 1 counts (u). Nor, on the other hand, will 
he be debit cl .> ith any thing for which it has been specially 
agreed he shall not be liable (v ) . 

A mortgagee who, being in possession, lets the estate 
fall into arrears, in consequence of which £he Collector 
enters on the land for a time, must account for lb" full 
profits of the whole of that period, just as if he had never 
been disturbed in his possession,—it being his duty, in the 
absence of an express stipulation to the contrary, to pay 
the Government revenue before disbursing any other 
sum (w ). And this is so, even when the balance did not 
originally accrue from his own personal default, but arose 
from the default of the owners of other lands, which to¬ 
gether w ith those mortgaged formed a single undivided 
melial, every portion of which was responsible for the revenue 
due in respect of the whole. The possibility of the pro¬ 
prietor of one mouzah being called upon to mate good 
arrears unpaid by the proprietor of the other, necessarily 
arose out of the nature of the tenure, and was one for 
which the mortgagee was as much bound to provide, as for 
the revenue payable in respect of the mouzah which was 
pledged to him (a*). 

But the mortgagee will not be liable if the default, 
though nominally made by him, is in reality that of tb# 
mortgagor (y). 

If the nature of the mortgage agreement is such that 
there is an annual payment to be made to the mortgagor. 


(t) S. D. A. 184 8, p. 316 : 1852, 
p. 1063, 7 N. W. i\ 7. S W. R . 
6, 174. Sue, however, 3 W. K. 
102 . 

(u) 8 N. W r . P. 225. 

(v) N. W. P, v. 7, p. .477 : v. 9, 

p. 


(w) 3 N. W. P. 471. &»P N. 
W. P. v. 7, p. 7 : v. 9, p. 4G6 : v. 
10, p. 653. 

(*) 9 N. W. P. 1G1. Soo S. I). 
A. 1855, pp. 31, 44. 

(?) n N. W. P. 116. 
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and those payments are allowed to fall into arrear, the law 
of limitation will have effect: and the mortgagor cannot, 
when the accounts are taken in a case to which the old law 
of limitation is applicable, be allowed credit for sums which 
became due more than twelve years previous to the institu¬ 
tion of the suit. Therefore when the contract was that the 
mortgagee should pay an annual rent of forty rupees to the 
mortgagor, but? no payment was in fact made for many 
years, the mortgagor was credited with rent for twelve 
years o/niy, his claim for the rest that was due being 
barred (. z ). 


Cb) S. D. A. 1850, p. 205. 
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OF MOFUSSTL MORTGAGES IN THE HIGH 
COURT AS A COURT OF ORIGINAL 
JURISDICTION. 

Having sketched the law which governs mortgages in 
the Mofussil Courts (and consequently in the High Court 
also as a Court of appeal from them,) it remains to add a 
few words on the law as administered in the High Court 
as a Court of ordinary original civil jurisdiction. In the 
exercise of that jurisdiction, the High Court stands in most 
respects in the place of the late Supreme Court. The law 
which it applies to mortgages may be said generally to be 
the English law,—and this, without reference to the nature 
of the mortgage, whether it is in the form of an English 
mortgage, or in one of the forms in common use in the 
mofussil. But it is only speaking generally that the 
English law can he said to be applicable. 

In the Supreme Court it was held that when the evidence 
showed that the contract was made with special reference 
to the mofussil laio, the Court must decide the case accord¬ 
ing to that kw, although it would not be bound to follow 
the mofussil Courts as to matters of mere procedure . In 
delivering judgment in the case of Skinner v. Sutulyal (✓/) 
the Chief Justice (h) said : “ A preliminary question arises, 
viz., bv what law should the cause be decided ? It is ^1 Case 
of contract, and tbe defendants are Hindus, and by the 
terms of the statute tho contract should be governed by 

(tf) Supremo Court ith August, Gibfriesen B^nncrjct, 1 Boulnois, 70. 

See Doc d. &ibchmitftr Doss v. (4) Sir Lawrence PihjI. 
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their law. 15ut in truth the law of mortgages iu the mo- 
fussil now depends on the Regulations, and not simply on 
the Mahomedan or Hindu law, and that statute consequent¬ 
ly furnishes no rule. Had the evidence shown that these 
contracting parties had contracted with reference to a dif¬ 
ferent law than the law of the forum, then, as we conceive 
that it would be perfectly competent for them to do so, the 
Court must have decided the case by the law of their adop¬ 
tion. There is certainly considerable difference between 
the law of mortgages as administered in the Company's 
Courts and the law of mortgages as applied in this Court. 
Still the fundamental principle under both systems, is that 
the mortgage security is to be a security for principal, in¬ 
terest, and costs only; and in whatever form it be taken, 
so far as it is a mortgage security, it will not be allowed 
to have any other effect. The law as to land tenure in 
India, and the effects of the revenue system there on the 
rights of proprietors or of persons interested in land, are 
very different from the law of real property in England, 
and the effects of any fiscal laws upon land; and may well 
justify the adoption of securities differing from those which 
arc commonly adopted under the English law. And when 
the forms of securities which are adopted in mofussil mort¬ 
gages, and the estates which are created there to give effect 
to such securities, obtain in contracts between British sub¬ 
jects, or between British subjects and natives, the adoption 
of them may be evidence that the parties meant, so far at 
least, to contract on the basis of the local law. The Eng¬ 
lish law has nothing opposed to such an adoption and in¬ 
corporation into itself; of a local law not forming part of 
it," 


In a case in which a second mortgagee sought to redeem 
the first mortgagee, all the parties being Hindus, it was 
unsuccessfully contended that the mofussil law governed the 
case, and that according to that law as it had then recently 
been laid down, the first mortgagee having a mortgage 
iu the nature of a conditional sale, Could not be re- 
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deemed against his will by a second mortgagee (c). The 
lands were situated in the mofussil, and the plaintiff, the 
second mortgagee, held a simple mortgage. The defen¬ 
dants were first mortgagees under a deed in the English 
form : and they had obtained a decree for foreclosure in the 
Supreme Court, but had not made the plaintiff, as second 
mortgagee, a party in their suit. The defendants having 
been put in possession of the property under their foreclosure 
decree, the plaintiff instituted a suit to redeem in the Supreme 
Court. Neither that suit nor the earlier foreclosure suit 
would lie now in the High Court, no part of the lands mort¬ 
gaged being situate within the local limits of the original ju¬ 
risdiction (d ). But under the law applicable to the Supreme 
Court, there was a personal jurisdiction over the parties which 
enabled the Court to entertain the suits. The Court said ( e ) : 
“ The first question is whether the plain tiffs, independently of 
mofussil law, have established a right to redeem. Upon the 
facts, both the securities of the defendants are anterior to the 
only security on which the plaintiffs can rely; they are so both 
by registration and by reason of the plaintiffs' previous secu¬ 
rities being all merged in the last. The plaintiffs can only 
redeem on the footing of their last security, aud on redeem¬ 
ing both the mortgages on which the defendants claim, 
and on which they have obtained decrees against the mort¬ 
gagor. The next question is as to the nature of the last 
of the plaintiffs' securities. It is a security which clearly, 
according to the law of this Court, is a pledge of the land, 
and entitles the pledgee to come not as on a mere money 
demand, but against the land, to get an account, and to 
claim a foreclosure or sale, on default of payment of the 
mortgage debt. It is that sort of pledge which, entitles 
the pledgee to redeem a prior pledge in order to give effect 
to his own security, supposing mofussil law not to he dif¬ 
ferent from ours, or not to be applicable. But it lias been 

( c ) Bholimath Coond.o Chmrdry (rf) 8ec post p. 262. 
v. Vnodayersad Hoy, 1 Buulnois, 97. (*) 1 Bouluoid, 100. 

firu S. D. A. 1868, P- <307. 
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contended that we ought to apply mofussil law, and that 
according to that law no interest at all passes to the subse¬ 
quent mortgagee, or at least that he has no locus standi to 
re-open a foreclosure. The law that is invoked, does not 
appear to us to be like a real law, but rather to be part 
either of the law of contract or of legal procedure. That 
there may be rights acquired in land by a pledge or mort¬ 
gage of it, is common to both laws. The defendants have 
taken, on land in the mofussil, a mortgage in the English 
form : the inference is therefore strong that they intended 
to contract with reference to English law, and to enforce 
their rights according to that law. And not only is the 
mortgage in the English form, but the deed contains a 
jurisdiction clause. Then all the argument that the lye - 
bil-wufa or mortgage by conditional sale, according to 
mofussil law, gives no remedies against the mortgagor per¬ 
sonally, but only against the land, falls to the ground when 
we consider that the law of this Court, and the terms of the 
defendants' mortgage deed, give the mortgagees a right 
against both the land and the person. The defendants 
have contracted not only for such a security as a It/e-bil- 
wufa affords, but for all the rights given by an English 
mortgage. Upon this it is said that the mofussil Courts 
have treated English mortgages in the same way as lye - 
bil-wnfas. If this bo the case, the Courts may possibly bo 
right to some extent, for though an English mortgage 
deed is a mones bond, it is also a security of anoih. r kind, 
and is a sort of deed of conditional sale : and so far the 
mofiirsil Courts may legitimately have considered Regula¬ 
tion XVII of 1800 to apply to it. It has also been argued, 
that the mofussil Courts consider a decree of foreclosure of 
this Court as entitled to the same effect as a decree of 
foreclosure in a mofussil Court under the Regulations. 
They are right in this also, with one ^limitation—that-is 
to say, if they take the decree of foreclosure of the Supreme 
Court to be binding on ail parties to the suit in which the 
decree was made, and it' thev have uot given the decree a 
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wider operation than this Court does. A decree of fore¬ 
closure has been obtained in this Court by the defendants, 
who, instead of following the ordinary procedure of the 
Court, omitted to make the plaintiffs parties to the suit. 
We cannot help the operation of this. When it is ques¬ 
tioned before us, we must regard the decree of foreclosure 
wholly independently of what lias been decreed in the mo- 
fussil Courts. The question has been raised whether we 
could contravene any mofussil law or refuse to apply any 
lex loci. But do wc contravene any such law ? It cannot 
be said that there is any substantive law on the subject. 
There is no law which says the mortgagor may not deal 
with the interest that remains in him. It is indeed ad¬ 
mitted that he may sell his interest out and out to a pur¬ 
chaser, and that such purchaser stands in his shoes : this 
being the ease, how can it be said that he shall not condi¬ 
tionally dispose of his interest, when there is no law that 
forbids his doing’ so ? There is nothing that makes a 
second mortgage a prohibited security; and if the principle 
of assignment is once recognized, it is illogical not to re¬ 
cognise a conditional assignment also* V the law 

to be exactly what it has been argued to be, it only shews 
that, according to the law of the mofussil under Regulation 
XVII of lb06, a mortgagee can make his interest absolute 
against subsequent incumbrancers without going through 
certain forms against tla*m which in this Court are essen¬ 
tial : and this is a simple matter of procedure. It is treat ¬ 
ing this contract in the same way as a Court of law treats 
the assignment of a chose in action. The Regulation may 
have been framed in contemplation only of the agreement 
between the parties to the contract, or it may have been 
framed on the balance of convenience, and it may therefore? 
have been laid down by the Courts that when the mort¬ 
gagor retained any interest, lie alone should receive notice, 
and that it should be left to the honesty ol: that person to 
give notice to other incumbrancers. But this docs n.-t alter 
the substantive law : it only makes the ineuiiibrainvrs less 
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secure, and constitutes no lex loci rei silte such as \v r e are 
bound to adopt. This Court is to administer Hindu law 
when the parties are Hindus; and if the law as to mort¬ 
gages among the Hindus were res Integra , it might be said 
that we went far in importing the equitable doctrines of 
the English law into the question : but now that law is 
established. In 1806 the Legislature of this country ap¬ 
plied the general equitable law of foreclosure to these mort¬ 
gage agreements; but it gave a foreclosure somewhat differ¬ 
ent from that of our Courts. It cannot be said that because 
the parties to this cause happen to be residing in the mofus- 
sil, this Court is to depart from its general rules. It has 
been argued that the plaintiffs have already obtained in the 
mofussil Court, ;»11 that by the mofussil law they could get, 
and all that they expected to get when they entered into 
the contract, and that they ought not to be allowed to put 
them -elves, by coming into this Court, in a better position 
than if the defendants had brought their foreclosure suit in 
the mofussil instead of here. But the defendants chose to 
come here and take a decree for foreclosure. Their position 
would, no doubt have been different under a mofussil decree : 
lmt the defendants having chosen to come here, the plain¬ 
tiffs (having a right to redeem) say ( we were not made 
partis, the right of redemption is still subsisting—give 
effect to it/ Possibly if the defendants had adopted some 
other mode of proceeding, they might have had other 
rights than those they now possess, but this consideration 
cannot control tin* rules of (his Court. There is in reality 
no hardship on tin* defendants, For this is no mine sprung 
upon them after foreclosure. The defendants might have 
taken a decree in a mofussil Court if they had pleased: but 
they did not do so, though they knew of the existence of 
the plaintiffs* claims. Possibly the plaintiffs may he blamed 
for having slept on their lights for so long : but what can 
be said for tin defendants not having made the plaintiffs 
parties their foreclosure suit, except that they chose to 
rest, on their view that mofussil law was applicable to the 
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case ? They chose to do what the Court considers wrong ; 
their opinion was a speculation which the Court docs not 
Support. There must be a decree for redemption.” 

In another case (,/’) the mortgagee, taking advantage of 
the mortgagor’s being personally subject to the jurisdiction 
of the Supreme Court (which gave that Court jurisdiction 
even although the land, the subject of suit, was situate in 
the mofussil), brought an action of-ejectment against the 
mortgagor, to recover possession of laud in the mofussil. 
He claimed under a mortgage by way of conditional sal* 
On the 11th of August 1858, which was after the date on 
■which the mortgage debt was by the terms of the contract 
repayable, the defendant, the mortgagor, deposited the 
amount of the debt in the District Court: and on the 17th 
of September notice of this deposit was given to the 
mortgagee. The plaint was filed on the 18th of August 
1858. A verdict was given for the defendant, but on an 
application for a new trial subsequently made, it was con¬ 
tended that a verdict ought to be entered for the mortgagee 
on the ground that, notwithstanding the Regulations 1 of 

1708 and XVII of lSQf>, he was entitled to bring an action 
of ejectment in the Supreme Court. For the mortgagor it 
was argued that the deposit of the mortgage money in the 
mofussil Court by him, was a sufficient redemption of the 
mortgage under the provisions of Regulations I of 171)8 and 
XVII of 1800 ; and further that if it was uot, the plaintiff, 
the mortgagee, was bound to proceed iu the mofussil Court 
to obtain a foreclosure. The Court ( g) held that the de¬ 
posit of the mortgage money by the mortgagor in ibe District 
Court, after the mortgage bad become absolute, but before 
the institution of the proceedings in the mofussil for 
foreclosure, was not within the Regulation, and was there¬ 
fore ineffectual to redeem the mortgaged property. Upon 
the second question,-—whether the plaintiff had any right 

(/ ) Put rf. Chutto S/uile Jana- (g) Sir 0. Jackson anil Sir 5L 
,l„ r v. SMuiur Stiii, 2 Boulnoia, Wells. J. J. 

1 ( 1 . 
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to bring an action of ejectment in the Supreme Court with¬ 
out; having proceeded to foreclose in the Court within the 
jurisdiction of which the property was situate,—it was 
held that although the accident of the defendant being 
an inhabitant of Calcutta gave jurisdiction, still the Court 
was bound to administer the lex loci rei slice : that Regula¬ 
tion X\ II of IB00 established a form for foreclosure and was 
a measure framed for the protection of the mortgagor, con¬ 
ferring on him positive rights which he had not before, with 
reference to which the mortgagee must be supposed to have 
nd which it would be unjust to take away froiQ 
the mortgagor : and that therefore the mortgagee could 
not get possession without first proceeding to foreclose in 
the mofussii Court, so as to give the mortgagor the oppor¬ 
tunity of redeeming within tlie year of grace, which he was 
entitled to do under the Regulation. 

Rut cases such as these last referred to cannot occur now, 
under the restricted jurisdiction which the High Court as 
a Court of original jurisdiction exercises in suits relating 
to land. Such suits are not cognisable in the High Court 
merely by reason of the defendant being personally subject 
to the jurisdiction. By section 12 of the Letters Patent, 
tin* Court in the e\i m.-e its ordinary original civil jui is- 
dietion can entertain “ suits fur land or other immoveable 
property” oidy if such land or property shall be situated, 
either wholly or in part, within the* local limits of the ordi¬ 
nary original jurisdiction of the High Court. If the lauds 
he only partly williin the local limit- of the High Court/• 
jurisdiction, the h ave of the Court must be obtained before 
the suit is instituted (^). 

The term ff in part” in section 12 of the Letters Patent 
has been construed as not limitod to part of the same block 
or parcel of land, but as (in a wider sense) comprising a part, 
of lands consisting possibly of many blocks or parcels but 
bold under the same title. Thus where there was a mort- 


(/<> &hulh Ahdool llameit v. JPromuthonnn'h Bom. 1 Ind. Jur. 218. 
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gage—or rather several mortgages, all of them together 
forming one connected transaction—in the English form, of 
lands in the mofussii and also of land in Calcutta, leave was 
given to sue on the original side of the High Court for an 
account and foreclosure : and it was held that the Court in 
the exercise of its ordinary original civil jurisdiction had 
power to make a decree etnbraeing the whole property. 

This was in the case of the Bank of Hindustan v. Nun - 
dololl Sen (?’). The facts were very complicated. The 
mortgagee had already foreclosed mortgages which he bad of 
some of the mofussii properties : and as regards other lands, 
they had been actually sold under a money-decree which the 
mortgagee had obtained. The mortgagee, to whom a 
large sum remained due, then filed his suit in the High 
Court on its original side, praying generally for an adjust¬ 
ment of the account and for forelosure as regards the 
properties not already dealt with. In delivering judg¬ 
ment the Court said (j ) : “ Leave to sue in this Court 
was obtained when the plaint was filed, and therefore under 
the peculiar state of facts shown by the plaint, the suit 
will lie, though some of the properties which arc the sub¬ 
ject of it are situated in the mofussii. But the suit being 
here, it is impossible that, in foreclosing the mortgages 
of the lands which lie out of Calcutta, I should follow the 
procedure prescribed by the Regulations for the foreclosure 
of mofussii mortgages. This Court has no means of enr- 
rying out a foreclosure under that procedure. At the 
same time, on the principles indicated in the ease of Doe d . 
Ckutto Sheik Jemadar v. Sabbess te r Sen (k), 1 ought to 
see that the defendant is not by reason of the suit being 
brought in this Court deprived of any substantial advan¬ 
tage which lie would have had if the suit had been insti¬ 
tuted in a Court in the mofussii. For example, as the 
defendant, if sued in the mofussii, would have had what is 
called his year of grace within which he might redeem, so 

(0 11 B. L. R. 801. pool, id. p. 311. 

(J) lb. p. 008 :—affirmed in np- (li) 2 Boulnois, 161. 
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here he shout'd have a Full oorre^ponding year allowed him 
before making the foreclosure absolute. The parties having 
contracted in the English form, there is no hardship or 
injustice to the defendant in dealing with the case in the 
manner in which I propose to treat it. It is true that 
to a certain extent, mortgages of lands in the mofusdl, 
drawn up in the English language* and in the form of an 
ordinary English mortgage, have heen treated as common 
bye-bil-wufas, or conditional sales. But that has been 
merely with reference to the one question of the pro¬ 
cedure to be gone through in order to obtain foreclosure. 
In an ordinary Bengali bye-bil-wufa it appears on the face 
of the document itself that the parties intend that, if the 
mortgagor does not pay the money due, the conditional 
sale shall become absolute, and the property shall remain 
finally with the mortgagee in lieu of the debt. Where 
such intention is apparent, the mofussil Courts have held, 
and with good reason, that the creditor must look to the 
laud only, and has no remedy against the other property 
or the person of the mortgagor. But the intention and 
contract are wholly different in a mortgage in the common 
English form, where personal and general liability is al¬ 
ways contracted for, in addition to the security afforded by 
the mortgage of the land. It seems to me there is nothing 
in the argument that, because some of the earlier mort ¬ 
gages have been foreclosed by reason of the non-payment 
of this same debt, therefore the debt is now to be deemed 
to be sat is tied. W hether it is so or not, according to 
English law, in an ordinary and simple ease where there 
is but one debt and one security, to apply such a rule, in 
an exceptional case like the present, would be wholly 
inequitable and wrong as being contrary to the express 
intention of the parties as testified in the several deeds 
executed by them. The Regulations which lay down the 
law on the subject of mortgages to be applied in the Courts 
in the mofussil never contemplated a ease like this now 
before me ; and the\ make no provision for sucli a ease, 
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No mofussil Court in truth has any machinery with which 
to deal properly with such a matter as this. The English 
law does not indicate that the plaintiffs' right to recover 
their money in one way or other would be harmed by the 
foreclosures which have been already obtained; although 
no doubt the institution of this suit would re-open the 
foreclosures, and let the defendant in to redeem. I quite 
think that, if the defendant now chooses to pay off the 
debt, the foreclosures should be set aside : and doubtless 
the plaintiffs will be well pleased to bo paid off on such 
terms." 

The course adopted in this case has been followed in 
several later instances. 

Applying the same principle, it may be doubted whether 
a suit similar in character to that of Doe d. Chutto Sheik 
Jemadar (t) if now instituted with the leave of the Court, 
part of the land being within the local limits of the origin¬ 
al jurisdiction, would be dismissed as that suit was. For 
supposing a suit in the nature of an action of ejectment were 
brought by a mortgagee in respect of lands situated partly 
within the local limits of the original jurisdiction, the 
Court might deal with it as with the case of the Bank of 
Hindustan v. Nv.ndololl Sen, and give a decree substantially 
preserving to the mortgagor all the rights of redemption 
&c v which ho would have had in a foreclosure suit instituted 
in a mofussil Court. 

The High Court cannot exercise ordinary original juris¬ 
diction with respect to lands not wholly or in pfcrt 
within its local limits, even though the lands are in the 
possession of the Court Receiver (///). A suit for foreclo¬ 
sure is a suit for land (>*) : as also is a suit for redemp¬ 
tion (o). 


(/) 2 Jkmlnoi.j, 151. p. 

2(51. 

(,;/) DtHonath Sreetnony v. Hogg, 
1 Hyde 141. 

(;/) Bvebec J*tun v. J Ma- 

U 


homed Uadie, 1 Tad. Jur, 40. 
JBlaquitre v. Ru mdhone Dims, 

Bourk^, 319 (orig,). 

(o) Lallmomt Dos&ce v, Judoo.'inIA 
Shaw, 1 l ml. Jur. 319, 
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Although the Court has no jurisdiction over land or other 
immoveable property not within the local limits of the 
jurisdiction, and cannot adjudicate as to the right and title 
thereto, yot when one who holds such land is personally 
subject to the jurisdiction, the Court can declare whether 
or not he holds it subject to a trust (p). 

But this is only where there is no dispute as to the legal 
title to the land. If the title is contested and has to be 
determined before any declaration of trust can be made, 
a suit founded on the mere personal jurisdiction over the 
alleged trustee will not lie. This was decided in the case 
of the Delhi and London Bank v. JFordie (q). There the 
plaint stated that lands in the mofussil had been conveyed 
b> A and B to C and II, in trust to sell and divide the 
proceeds rateably among the creditors of A and B. The 
plaintiffs were creditors and prayed for a decree declaring the 
trust in C and 1) (who were personally subject to the 
jurisdiction) and directing them to sell &c. The answer 
was that C and D had in fact no good title to the lands, 
inasmuch as B repudiated the alleged conveyance in his 
name to C and D. It was held that the suit was neither 
more nor less than a suit for land, one of the main points 
which the Court was asked to decide being the title of tho 
alleged trustees C and D to the share of B. In so deciding, 
the Court said that the case before it was distinguishable 
from that of Bay ram v. Moses, which is not overruled. 

When a cum i- removed from a mofussil Court and tried 
1>\ tie* High Court in the exercise of its extraordinary 
original civil jurisdiction, the law to be applied to the case 
is that which would have been applied to it by any local 
Court having jurisdiction therein (/*). Thus when a suit 
for redemption, instituted in Dacca, was tried by the High 
Court in the exercise of its extraordinary original jurisdic¬ 
tion, it was decided according to the law which would have 

00 Bnyrttm v. Moms, 1 Hydo, (r) Lotlors Pftlont of 180/5, - *<:. 

281 . 20 . 

(,/) I I \ j . lv. 240. 
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been applied ii* it had been tried in the Dacca Court, from 
which it was removed (*). 

There was at one time some uncertainty in the Supreme 
Court as to the relief to which a mortgagee of lands whe¬ 
ther within or without the local limits of Calcutta, is en¬ 
titled on a mortgage not in the English form, but in one 
of the forms in common use in the mofussil. The uncer¬ 
tainty was as to whether the decree ought to be for sale 
or for foreclosure. For a considerable period the decree in 
all eases was for a sale (l). But latterly the practice was 
to follow the intention of the parties, as evidenced by their 
contract; or if the intention could not be gathered from 
the terms of the agreement, to allow the plaintiff to make 
his election. 

This rule, and the reasons on which it is founded, are laid 
down in the following judgment of the Court (m). “ Three 

claims were brought before tlio Court, in each of which 
the plaintiff sought an order of foreclosure. Two of these 
were upon Bengali kliuts; the third upon an equitable 
mortgage constituted by deposit of title-deeds and an Eng¬ 
lish memorandum in writing declaring tbd purpose erf the 
deposit (v). The Court took time to consider whether the 
relief to be granted on these securities in the event of the 
non-payment of the sums found to be due thereon respec¬ 
tively, should be a sale or foreclosure. It appears that this 
Court has ordinarily given effect to Bengali seenritiee of 
this nature by sale. There seems, however, to be no reason 
why, if the Bengali instrument, as many mortgage khiits 
or bye-bil-wufas do, actually import a conditional sale, 
intended to become absolute if the money be not paid by a. 
certain time, this Court should not do what the Courts of 


(*) Douatt v. 7 fist, 2 Ind. Jtir. 
201 . 

(/) Collj/doss Gutiffaptuftoia v. 
Sibehwukr MuUiek, Morton ill 
(./) liamn urain Hose v. Ramvitnmj 
Pauls and Per taubc hander Paulit v. 


j4*hl<un 1ioldaj\ 24th December 
1851. 

(t>) Afl to an oquilablo mortgage 
by deposit of title-deed h, son 11 D. 
L. R. 405 : 7 B. L. K. v. and 
ant*, pp. 53, 54. 
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the East India Company do in like case, and give effect to 
the security by a decree of foreclosure. The practice of 
this Court was, we believe, adopted in supposed conformity 
with the practice of the Court of Chanceiy in cases of 
equitable mortgages. The course of practice in England, 
however, as to the nature of the relief to be granted on 
equitable mortgages, has not been uniform. In some of 
the earlier cases the decree was for foreclosure, with a 
direction for an absolute conveyance by the mortgagor. 
There followed a period in which the ordinary decree was 
for a sale; and in one or two cases the sale was directed 
to be immediate. In Parker v. Ilovsefield (to) , however. 
Lord Cottenham when at the Rolls decided that whether 
the relief granted was sale, or whether it was foreclosure, 
the period of six months gi ven for redemption by a decree on 
a legal mortgage, must be equally given by a decree ou an 
equitable mortgage ; and in most of the modern cases (a), the 
Court has reverted to the earlier form of decree, and 
directed a foreclosure and absolute conveyance. The form 
of order to be made on a claim founded on an equitable 
mortgage, as issued by the Court of Chancery and adopted 
by this Court, also shows that foreclosure is now considered 
in general eases the proper mode of relief. There are, 
however, exceptional cases: and such decisions as Sampson 
v. Pattlson ( ?/) and Lister v. Turner (z) show, that if the 
security afford evidence that a sale and not a foreclosure 
was in the contemplation of the contracting parties, the 
relief granted will be the farmer. In the case of Raw va¬ 
ra hi Hose v. ilmicuany Pauly we think there is such evi¬ 
dence. The part ies have expressly stipulated that in the 
event of the non-payment of the money the property shall 
be sold. In this case therefore we think the decree should 
be for sale. In Pertauhci under Paulit v. Ash lam Uoldar 

( U') 2 Mylne and Kc eno, 419. Webb, 6 Bcavan, 552 j Hnhncs v. 

(,r) Sco amongst otlu vs Bail v. Turner, 7 Hare, 369. 

i/vm’.. 8 Simons, 485, and 4 (jj) 1 31u.ro, 533. 

My Luo and Craig, 26-1: TyUc v (s) 5 Haro, 281. 
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the security says nothing about a sale ; it does not clearly 
define what is to be done in default of payment, but it is 
termed a khut mortgaging lands, and there seems to us to 
be no reason why, if the plaintiff prefer it, he should not 
have the usual order of foreclosure. In the other case, the 
order may be the usual order of foreclosure on an equitable 
mortgage by deposit.” 

Whether the mortgage was by conditional sale or not, 
the mortgagee could in the Supreme Court recover the 
money advanced by him, with interest, on default being 
made by the mortgagor in payment at the appointed time. 

At first the Court seems to have entertained doubts on this 
point, and in one or two instances, it was held that when 
the terms of the contract implied that the mortgagee was 
to look to the land alone for payment, he could not recover 
the money debt (</). But it has long been established, that 
an action for money lent will lie on the expiration of the 
time limited, the mortgage being treated merely as evidence 
of the original loan {0 ). 

Where the plaintiff after having obtained a decree in the 
Supreme Court, was obliged to have recourse to a mofussil 
Court in order to have it carried out, the latter was bound 
to accept and to respect the subsisting decree; the question 
which had been decided could be re-opened only in (lie 
Court which decided it (<?). 

But decrees of the Supreme Court could not he enforced 
in the mofussil Courts against any person, except the par¬ 
ties to the original suit, or their representatives. There¬ 
fore when the mortgagee sued the mortgagor alone in the 
Supreme Court, and got a decree for foreclosure, and after¬ 
wards brought a suit for possession, founded on this decree, 

(.,*) Ra l' churn Seat v. Pttneh- Day V. Tuncha> t nnd Mittcr , Mor- 
annud Stalmonty, and lingjonauth ton 230, 232, and 233 note (b). 

Shaw v. Itahidun Deb Sunnono , (<*) S. D. A. 1817, p. 35*1 : 1853, 

Morton 233, 234. p. 859: 1850, p. 458: 1850, p. 

(5) Wluckram Puckrassy v. 323. 

Choitmachuru Naul> und Soptera.,) 



MIN/Sr*,, 





OP MOFUSSIL MORTGAGES IN THE ITIGII COURT 



against a third party whom he found in occupation of the 
lands, that party having purchased the mortgagor's rights 
before the institution of the suit in the Supreme Court, it 
was held that, as the defendant had not been a party to the 
original suit, the decree formed no ground for a claim 
against him in the mofussil Court (d ) . 

A decree by the Supreme Court for sale of mortgaged 
lands situate in the mofussil, had no effect whatever in rent. 
It was in substance merely a decree that the parties in the 
suit should concur in conveying the property to a pur¬ 
chaser. And such a decree for sale had no operation on the 
title of persons in the mofussil who were not parties to the 
suit (<?). 

The mortgagor's equity of redemption may be attached 
and sold on the application of a judgment-creditor. Ihit 
it ought never to be SO at the suit of the mortgagee who 
has obtained a mere money-decree, except under such cir¬ 
cumstances as make the sale clearly beneficial to the mort¬ 
gagor. And the Calcutta High Court holds that if the 
mortgagee having got a money decree attaches and sells 
his mortgagor's right title and interest, the purchaser will 
got the benefit of the mortgagee's lien. The purchaser 
takes the whole interest both of the mortgagor and of the 
mortgagee, and the latter has no longer any lien on the 
property. lie cannot first sell the mortgagor's equity oJ: 
redemption, and then proceed afterwards to oufono Ids 
mortgage as against the purchaser of that equity of re- 
chiuption, in order to realise the balance remaining due to 
him (/). 

A mortgagee having obtained a deefree of foredositre in 
the Supreme Court, sued on it in the mofussil for possoss- 


(d) ft. L>. A. 1853, p. 210. Sc 
S. I). A. 1853, p. 850 : 185o, p. 45, 
and 8 N. W. P. 816: sue* also 
Bhot'tnrth CouH'fon Chu ./« , 

1 T5uU.il. - , 07. UK'l pp. 250- 

201 . 


(t*) ytvuatfomttyc JOosmr v. J)7ion- 
endro Chuml /• 5 fookerjtc, 14 lM «oio, 
jul (100), 8 13. L. E. 122. 

(/) Soo ante, pp. 201—206. ftpe 
also 10 13. L. R. 57 : 5 D. L. It. 
380, 450 : 4 R L. it. a. j. S3. 
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ion, bringing- bis suit against the person whom he found 
in occupation. The defendant pleaded that lie had bought 
the land from the mortgagor, subsequent to the date of the 
plaintiff's mortgage, but more than twelve years before the 
institution of the foreclosure suit. The Court ruled that 
the suit was barred by lapse of time, the defendant having 
been more than twelve years in undisturbed possession (< 7 ). 

Act XIV of 1859 declared (/✓) the period of limitation in 
suits for the recovery of immoveable property or of any 
interest in immoveable property to be twelve years from 
the time the cause of action arose. But it further (7) pro¬ 
vided that “ in suits in the Courts established by lloyal 
Charter by a mortgagee to recover from the mortgagor the 
possession of the immoveable property mortgaged, the 
cause of action shall be deemed to have arisen from the 
latest date at which any portion of principal money or 
interest was paid on account of sucli mortgage debt." The 
effect of these clauses when read together was to give a 
mortgagee suing his mortgagor in the late Supreme Court 
or in the High Court on its original side, for possession of 
immoveable mortgaged property,—twelve years from the 
latest payment on account of the mortgage debt, within 
which to bring his suit. 

Discussing these provisions in a case in which the 
right under the mortgage deed was to obtain possess¬ 
ion of the land when default was made, and the cause of 
accrued tlu-n,—the Privy Council r* ■ with refer¬ 
ence to the exception as to suits in Courts established by 
Royal Charter) that where there is an express exception so 
limited to one special ease of mortgage, it might plausibly 
be argued that it eanuot be ext aided to any other ease, 
not even to that of the original mortgagor himself con¬ 
tinuing in possession und paying interest to the mortgagee. 
Their Lordships htnvever {without deciding the point) 


(</) S. IX A. 1853, p. 210. 80 ami S. D. A. 1853, p. 540. 

BrqjowUh Rootutoo Chouulri/'s eaao, (^) Sop. 1, d. 12. 

ii Moons M4, 8 11. h, K. 104 : (») Suo. 0. 
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continue, “ It may, however, have been deemed necessary 
to introduce the exception stated above, in order to put 
mortgages in the English form, when put in suit in the 
Supreme Court which was generally governed by English 
law, upon the same footing* as that in which English mort¬ 
gages are under the existing statutes of limitation : and 
their Lordships dealing with suits upon mortgages in the 
native Courts of India, might in the simple case of a mort¬ 
gagee and his mortgagor being permitted to remain in poss¬ 
ession so long as he paid interest, have found ground for 
considering that there was a permissive possession and that 
a new cause of action and right of entry accrued when that 
permission ceased” (j ). 

When the same person is to pay and receive money, a 
Court of Equity presumes that the money is paid. There¬ 
fore when th<*re is an incumbrance upon land and any per¬ 
son is entitled to both the land and the incumbrance, with¬ 
out having an absolute interest in both, and the one not 
being mergi d in the other, limitation would not run during 
his possession of land and incumbrance, as he would be 
deemed to have paid himself interest. And this would be 
so even if ho were not in possession of the entire land sub¬ 
ject. to the incumbrance,—which would be kept alive 
against the whole by payment of interest for part (k ). 

By the later Limitation Act IX of 1871 (/) twelve years, 
beginning to run when the mortgagee is first entitled to 
possession, is still the period of limitation in suits institut ed 
in a Court not•established by Royal Charter by a mortga¬ 
gee for possession of immoveable property mortgaged. 
But in a similar suit before a Court established by Royal 
Charter, i. e. a High Court in the exercise of its ordinary 
original civil jurisdiction, the period of limitation is 
sixty years,—and the years begin to run when any part of 
the principal or interest was last paid on account of i lie 

(j) Itrujount h Kotmdoo Chmah t/‘x Equity Uup. 581 and 12 th. 58 f>. 
r :uisr-, U Mooro, 144 (loO). (/) Srh. 2. art. 135. 

(X’) Kt) fewood v. fjoyd, 11 l.rii»U 
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mortgage debt. Where mortgaged land lies in the mofussil, 
and the High Court can entertain a suit relating to it 
because some part ot* the property comprised in the mort¬ 
gage is situate within the local limits of the High Court's 
ordinary original civil jurisdiction, it will be a doubtful 
question whether the mortgagee will not get the benefit 
of* the sixty years' rule, even as regards the land in the 
mofussil. 

But a new law for the limitation of suits is now before 
the Legislature, and will soon take the place of the present 
Act. Many changes will doubtless be made : and to these 
carefid attention will be necessary. 
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I.—PUEE USUFRUCTUARY MORTGAGE, (a) 

I white this instrument of mortgage of talook Barnagore, in per* 
gun nab. Mcerbhoom, in the District of Nuddeah, the net annual profit 
of which, after deducting the sum of Rs* 400 for the Govern, 
ment revenue, is Rs. 500. In consideration of my mortgaging 
to you the aforesaid talook, I borrow from you the sum of Rs. 
1,200, re-payable with interest at the rate of 12 per cent, per 
annum. I will immediately put you in possession of the said talook, 
and you will collect the rents &c. thereof: after paying the Gov em¬ 
inent revenue from the said collections, you will apply the remainder 
to the payment of interest that will accrue due to you on the said 
sum, and in case there shall be any surplus after such payment of 
interest as aforesaid, such surplus shall be taken by you in part pay¬ 
ment of the principal. You will so remain in possession of the 
aforesaid talook till the whole amount of the loan, together with 
interest at the rate aforesaid, is liquidated. Dated, &c. 


II.— SIMPLE MORTGAGE. 

I white this instrument of mortgage of land situated in Ahoori- 
tola Street, in Shootanooty, which 1 purchased in the year 18~'\ 
that is to sav, 17 beegahs, 5 chittaks ol laud, bounded on tho North 
by the house of Sibcunder Ghose,ou the South by a garden belonging to 
Ramloll Sen, on the East by the house of Rammohun Daas, and on 
tho West by the house of Sreekishen Bose. In consideration of my 
mortgaging to you the aforesaid laud, I borrow Irom you tho sum 
of Rs. 1,000, which is to b« repaid on the 16th March 18 j 0 with 
interest at the rate of 12 per cent, per annum. In default of 

(a) Tho firet three groccdeuta are nearly literal translations [except 
as to datesJ of mortgage bonds uu which advances were actually made, 
and which wore pat iu suit many years ago. Such documents if prepared 
now must contain tho details required by the Registration Vet, ko.. 
See a>Ut\ p. S2 rt 

*15 



MINlSr^ 


APPENDIX. 



my paying the abovementioned sum with interest, within the limited 
time, you will cause the aforesaid land to he sold and pay yourself 
by the proceeds thereof, I deposit with you the title deeds of the 
land, which shall be returned to mo on the re-payment of the loan 
with interest. Dated &c. 


HI.—MORTGAGE BY CONDITIONAL SALE, KUT-KUBALA, 
OR I3YE-BIL-WUFA. 

I white this instrument of mortgage of 6 beegahs, 2 chittaks 
ol aneestorial rent-free land, in mouzali Borocotn, in the District of 
Hooghly, which has for a long time been my property. The said 
land is bounded on the North by the house of Sibchunder Ghose ; 
on the South by the house of Sbamcbunder Muilick ; on the West 
by a pond belonging to Madhubchunder Paul; on the E ast by a 
piece of land belonging to Mabadeb Sircar. In consideration of my 
mortgaging the aforesaid land to you, I borrow from you the sum of 
Its. 175, which is to be re-paid at the end of one year from Ibis 
date, with interest at the rate of 12 per cent, per annum. In default 
of ijoy paying the above-mentioned sum with interest,, within ihe 
limited time, I agree to relinquish ray interest in the aforesaid land 
and to put you in possession thereof as rightful owner and pro¬ 
prietor. I deposit with you the title deeds of the aforesaid land which 
shall be returned to me on the re payment of the loan with interest. 
Dated, efcc. 


IV.—ENGLISH MORTGAGE TN FEE, WITH POWER OF 
SALE. 

This indenture, made the day of between A. B., of &c. 
(mortgagor) of the one part, and C. D., of &c., (mortgagee) of the 
other part, Witnesseth, that, in consideration of the sum of L this 
day paid to the aid A. B., by the said 0. D., (the receipt whereof 
the said A. B., doth hereby acknowledge,) he, the said A. B., doth 
hereby, for himself, hG heirs, executor.;, and admiui drutors, covenant 
with the said C. D , his executors, and adminUirators, that the said 
A. B., his heirs, executors, or administrators, will pay to the said 0. 
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i, administrators, or assigns, the sum of £ (the 
principal), with interest for the same in the mean time at the rate 
of £ per cent, per annum on the day of next (&), with¬ 
out any deduction. And This Indenture ( c ) also Witnesseth that, 
for the consideration aforesaid, the said A. 13. doth hereby grant and 
release unto the said C. D., his heirs, and assigns, all those lands, 
tenements, messuages and hereditaments, situate in the Parish of 
, in the county of , delineated in the plan in the margin 

of these presents and specified in the Schedulo hereunder written, (f/) 
together with all commons, ways, lights, waters, water-courses, rights, 
privileges, easements, advantages and appurtenances whatsoever to 
tho said hereditaments or any part thereof appertaining, or with the 
same or any part thereof held, used, or enjoyed, or reputed as part 
thereof, or appurtenant thereto: and all the estate and interest of tho 
said A. B. in the said premises : To hold the said premises unto and 
to the use of the said 0. D., his heirs and assigns. Provided always, 
that, if the said A. B., his heirs, executors, administrators, or assigns, 
shall pay unto the said 0. D.,his executors, administrators or assigns, 
the said sum of £ (tho principal), 

together with interest for the Banie in the meantime at the rate of 
£ per cent, per annum, on the said day of next without 

any deduction, then the said C. D., his heirs, or assigns, will, at any 
time thereafter, upon the request and at the cost of the said A. B., 
his heirs, executor -, admmistrators, or >nvey the a 

premises unto the said A. B., his heirs and assigns, or as he or they 
she. 11 direct, free from incumbrances by the said 0. D., his heirs, ex¬ 
ecutors, or assigns. And it is hereby declared that the said C. D., 
his executors, administrators, or assigns, may at any time or times 
after the said day of next (c) without any further consent on 
the part of the said A. B., his heirs, or assigns, sell the said premiser, 
or any part thereof, either together or in parcels, and either by public 
auction or private contract, and may buy in or rescind any contract 
for sale, and re-sell, without being responsible for loss occasioned 
thereby ; and may execute and do all such assurances and acts for 
efiectuating any such sale as the said C. D. f his executors, adminis¬ 
trators, o)- a-signs, shall think lit : And that upon a sale by any 

(A) Generally six Calendar months from the date of tho mortgage. 

(c) 'VVlion the property mortgaged is situated in India, the worths 
il which i« executed in pmsuunoo of, and intended to take effect under 
Act IX ot IS J J of the Legislative Couneil of lruUJ^ ,, must be here 
inserted. 

(«0 See the Registration Act, 1877, and ante, pp, 82 it sty. 

(<*) The day for payment of the principal sum. 
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person or persons who may not bo seized of tho legal estate, the 
person in whom the legal estate shall bo vested shall execute and do all 
such assurances and acts for carrying the sale into effect, as the person 
or persons by whom the sale shall he made shall direct: Provided 
nevertheless, that the said C. D., his executors, administrators, or 
assigns, shall not execute tho power of sale hereinbefore contained, 
until he or they shall have given to tho said A. B., his heirs, execu¬ 
tor.^, administrators, or assigns, or left on the said premises, a notice 
in writing to pay off the monies for the time being owing on the 
security of these presents, and default shall have been made in such 
payment for six calendar months after giving or leaving such notice: 
Provided also, that, upon any sale purporting to be made in pursu¬ 
ance of the aforesaid power, uo purchaser shall be bound to inquire 
whether the case mentioned in the clause lastly hereinbefore contained 
has happened, nor whether any money remains upon the security of 
these presents, nor as to the propriety or regularity of such sale; and 
notwithstanding any impropriety or irregularity whatsoever in any 
such sale, the same shall, as regards the purchaser or purchasers, ho 
deemed to be within the aforesaid power, and be valid accordingly. 
And It is hereby declared that the receipt of the said C. D., his execu¬ 
tors, administrators, or assigns, for the purchase monies of the pre¬ 
mises sold, or any part thereof, shall effectually discharge the purchaser 
or purchasers therefrom and from being concerned to see to the 
application thureof, or being accountable for the non-application or 
mis-application thereof; And that the said C. D., his executors, admin- 
i dialers, and assigns, shall, out of the monies arising from any sale 
in pursuance of the aforesaid power, in the first place, pay the ex¬ 
penses incurred on such sole, or otherwise in relation to the promises; 
and, in tin next place, apply such monies in or towards satisfac¬ 
tion iif the monies for tho time being due on the security of theso 
presents; and then pay the surplus (if any) of the monies* arising 
from «ucb sale to the said A. B., his licirs, or assigns; And that 


the aforesaid power of milo and other powers may he exorcised 
by any persou or persons for the time being entitled to receive and 
give a discharge for the monies then o#Lng on the security of these 
presents; Provided always, that the said C. D., his executors, adminis¬ 
trators, or assigns shall not be answerable for any involuntary losses 
which may happen in the exercise of the aforesaid power aud trusts, or 
any of them.. And the said A. B. doth hereby, for himself, his heirs, 
executor?, and ; iioinidrators, sonant with the said C. JX, his heirs 
mid assigns that the suid A. B., now hath power to grant aud release 
all uiul singular the said premises unto and to the use of the said C 
1)., his hairs and as-ignu, in m inner aforesaid, and fret* from incum¬ 
brances ; And that he the said A B., and his heirs, aud every other 
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person lawfully or equitably claiming any estate or interest in tbo 
premises, will at all times, at the request of the said C. D., his heirs, 
executors, administrators, or assigns, but at the cost of the said A. B., 
his heirs, executors, or administrators, execute and do all such assur¬ 
ances and acts, for further or better assuring all or an}’ of the said 
premises to the use of the said C. D., his heirs and assigns in manner 
aforesaid, as by him or them shall be reasonably required. In witness 
whereof the said A. B. and C. D. have hereunto set their hands and 
seals the day and year first above written. 

The Schedule to which the above written Iudcuturc refers. 
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account, 

mortgagor in possession never liable to, 109, 238. 
mortgagee in possession subject to, when, 74, 75, 109, 119, 
157—170, 173-179,237. 
how made up, 239—241. 

amount of interest to be allowed among Hindus, 240, 241, 

Mabomedans, 241. 

mortgagee must bring into Court full accounts, 287. 

shewing the gross sums paid by tenants, 244—246, 251. 
must swear to his accounts, 246. 

manager's oath when sufficient, 246, 247. 
presumption against not keeping good accounts, 247. 
if no accounts by, Court will receive any reasonable proof 
as to bis receipts, ib. 
but must not aet by mere guess, 249. 
when accounts delivered, mortgagor ma) examine them, 248. 

his objections must be specific, 249. 
accounts of both parties may be set aside by judge, 249. 
admissions as to receipts may not be retracted, 250. 
mortgagor credited with all sums entered as realized, ib. 
mortgagee debited with rents appearing in juimna bmidec, 250, 
” 251. 

but only with actual collections, if he can show good cause 
for not realizing more, 117, 118, 251. 
allowed all fair expends, 119, 252, 258. 
not, if otherwise agreed, 253. 

§ec Foreclosure. Mortgagee. Mortgagor. Redemption . Usury. 
ACKNOWLEDGMENT, 

of title of mortgagor, prevents limitation, what, 152, 153. 
of debt, prevents its being barred, what, 182, 187. 271, 272 
Bee J imitation. 
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AGREEMENT, 

unconscionable, not enforced, 77, 78. 

that on default, mortgagee may sell the land, void, G5—G7, 
122—123. 

not so by English law, ib . 

that mortgagee in possession shall not be accountable, when 
void, 74—75, 162, 163, 166. 

to credit only payments indorsed on tbe deed, effect of, 63. 

See Contract, Penalty . Power of bale. Usury. 

ALIENATION, 

covenant against, when it amounts to a simple mortgage, 58. 
pending foreclosure suit, bad as against mortgagee, 214—218, 
236. 

by mortgagee of his rights valid, 122. 

cannot alter mortgagor’s position, ib. 
by mortgagor ot bis rights, valid, 123—124. 

cannot destroy or injure mortgagee’s lien, ib. 199. 
contrary to contract, how far voidable, 121—127, 
does not entitle mortgagee to sue for debt sooner than he 
otherwise might, 129, 199. 

by sale for Government revenue, destroys lien of mortgagee, 
112 - 110 . 

if such sale is owing to mortgagor’s default, he is liable at 
once for the mortgage debt, 113, 233, 234. 

See Execution. Purchaser. 

AMEEN, 

judge may depute, to report on the value of lands, and the 
receipts of mortgagee, 218. 
objections to report of, must be taken at once, ib. 

AIIRKAUS. See fit venue {Government). 

ASSIGNEE. Sec Alienation. Waste. 


B 

BOND. See Agreement . Instalment. Ju, diction. Stamp* 
BUTWABA, 119 -121. 

So© Partition. 

BY E-BIL-W UFA. See Conditional Sale. 
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C 


CAUSE OF ACTION. 

See Limitation . 

CHAMPERTY, 

English law of, not in force in India, 77, 

COLLECTION, 

and management, costs of, allowed the mortgagee, 215 -210. 
See Account. 

COLLECTOR. See Revenue (Government ). 

COMPROMISE, 

between mortgagor and mortgagee, 230, 231. 

CONDITIONAL SALE, 

nature of mortgage by, 11. 12, 13. 

as known in Bengal depends on Reg. XVII of 1805, ib. 

See Foreclosure. Mortgage. Mortgagee . Mortgagor . 1Redemption. 
CONSIDERATION, 

recital of receipt of, is priina facie evidence of payment, 
80, 81. 

but is not conclusive, ib. 

payment of &c. may be indorsed by Registrar, 86, 87. 
under old law of registration, Registrar not to impure into, 87, 
08. 

false recital as to amount of, penalty for, 107. 
CONSTRUCTION, 50 03. 

“redeemable sale,” the same as conditional sale, 59. 
lease where lender is to hold on till repaid, is a pure usufruc¬ 
tuary mortgage, 8, 58, 74, 161. 

CONTRACT, 

of mortgage, writing not essential to, 58, 90, 154. 
written, cannot be varied by oral agreement, 57. 
of mortgage, what it should contain, 55, 56, G2 04. 
construction of, 50—03. 
written, execution and delivery of, 82. 

Sec Agreement, Consideration. Interest. Ry gist ration. Stamp. 

COSTS, 

of third party intervening successfully iu foieel.*ure suit, paid 
by mortgagor, 235. 

COURT OF WARDS, 

who arc subject to superintendence of, 15 — 18. 
powers of, 10— 18. 

COVENANT. St Agreement. Contract. 

CREDITOR. Sou Hindu Late. Mahomcdan Lam. 
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DAUGHTER. See Hindu Law. 

DECREE, 

conditional, for redemption on paying a certain sum, 1G5, 178. 
in suit by mortgagee to recover money lent on simple mort¬ 
gage, 198—208. 

DEFAULT. See J Redemption. 

DEPOSIT, (IN COURT, OF MORTGAGE DEBT) 

must be made by one entitled to redeem, 137—143, 220. 

must be of cash, 158, 220, 224. 

when sufficient, 158, 159, 1G7, 169, 173, 175, 220—221. 

where to be made, 171, 220. 

must be made before expiry of year of grace, ib. 

must be unconditional, 222—224. 

none required, if total debt realised from usufruct, 175. 

to be paid to mortgagee, 226. 

if ho refuses it, to bo returned to depositor, ib. 

See Foreclosure. Redemption. Tender . Year of Grace, 
DEPOSIT OF TITLE DEEDS, 

as security for debt due, edict of, 53, 64, 90, 91, 207— 26p. 
registration of memorandum of, 90, 91. 

DEWUTTUR, 49-51. 

DILUTION, 

effect of, 131. 

DISQUALIFIED PROPRIETOR, 14—18. 

DOWER. See Mahomedan Law. 

DU1LPUTNEE, 

mortgagee of, paying Government revenue cannot recover 
from putneedar, 111. 


E 

EQUITABLE MORTGAGE, 53, 64, 90, 91, 267-269. 

EQUITY OF REDEMPTION. Sec Alienation. Decree. Execu¬ 
tion. 

EXECUTION, 

in, mortgagor’s interost may be sold, 127—130, 210, 270. 
side of mortgagor’s rights in, does not injure lien, 128, 138, 
J 39. 198—-208, 216. 

on, mortgagee should give notice of his lien, 129. 
mortgagee not entitled to surplus proceeds of sale, after satis- 
tying third party decree-holder, 206, 207. 
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CUTI 08,—Continued. 

sale of mortgaged land in, as property of third party, effect of, 
130. 


See Judgment Creditor. Mortgagee . Mortgagor. 
EXECUTOR, 


of will of Hindu (before Wills Act), or Mahomedan, has limited 
power of alienating, 24, 25. 
powers of, of Hindu will, under Wills Act, 25, 26. 


F 


FAMILY. See Hindu Law. 

FORECLOSURE, 

occurs only iu mortgages by conditional sale, 181, 196. 
limitation of suits for, 182—188, 191—194. 
cannot be bad until default made, 197. 
summary proceedings towards, 208—224. 

in, fuuctions of Judge purely ministerial, 226. 
proceedings for, are summary, till lapse of year of grace, 226. 
complete, if mortgagor admits iu Court mortgagee’s claim, and 
puts him in possession, 224, 225. 

whether complete against a bond fide purchaser, ib. 
suit lor possession on, alter year of grace, 17<J, 2 27. 

proceedings in it, 22 7, 228. 
light of, once renounced cannot be resumed, 230. 
in suit for, decree for money cannot he given, 231, 232. 

mortgagee having got decree, entitled to immediate possession, 
232. 

mortgagee by conditional sale must sue for, and not for the 
money debt, 233. 

otherwise , if he can show good cause, 233, 234, 
final decree for, cannot be opened up, 181, 231. 

Sec Deposit. Mortgagee. Mortgagor. Notice of Foreclosure. 
Eejircscntativc. Year of Grace. 

FURTHER CHARGE, 78-SO. 


G 

GOVERNM EN T. See Itc ven uc f Go vt, */j mm f) 

GUARDIAN, 

pow'er of, to deal with ward’s property, 15, 18—24. 
ought to mortgage expressly as guardian, 18. 
personally liable for monoy advanced not for minor's benefit, 23. 
notice of foreclosure must be served on, 217, 

See Minor. Lunatic. 
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HAUT, 

or fair tolls, mortgagee must account for, when, 251. 
mortgagor credited with rent of land on which fair is held, ib. 

HIGH COURT (ORIGINAL SIDE), 

what law generally applied in cases of mortgage, 255—262. 
jurisdiction of, in suits for land or immoveable property, 195, 
262—266. 

a foreclosure suit is a suit for land, 265. 
so is a redemption suit, ib. 

can declare trust as to lands in mofuasil, if defendant personally 
subject to the jurisdiction, when, 2G0. 
in exercise of extraordinary original jurisdiction applies what 
law, 266. 

decree on mortgage in mofussil form, what, 267—269. 
limitation of suit in, by mortgagee for possessiou, 271—273. 

HINDU LAW, 

properties of a mortgage under the, 2—5. 
theory of joint family, under, 28. 

mortgage of joint property (Mitaksliara) without consent of 
sharers, when bad, 26—3d. 

mortgagee must inquire into necessity. &c., 27, 30, 31. 
suit to set aside mortgage of joint property, 31. 
limitation of, 32. 

in, refund ordered on setting aside, when, 33. 
in, mortgage may be set aside partially, 34. 
family agreement not to partition does not prevent alicna- 
tiou, 32. 

power of kurta in joint family (Bengal), ib. 
in Madras and Bombay a sharer (Xitafcshara) may mortgage 
his own share, 34. 

widow, heiress of husband can mortgage, when, 34—48. 
onus on mortgagee, 35—39. 
can mortgage lor her own life, 41, 44. 
with consent of reversioners, 40, 41. 
suit to set aside mortgage by, 41—45. 

in, reversioner may have to refun d part of advance, 43. 
unnecessary alienation by, eilect of, 41 44. 
two widows succeed as one, 45. 

of, whether one can enforce partition, quotre, 45. 
do io against widow binds reversioner, when, 4<>. 
mother or daughter, n;> heiress, estate of, 47. 
widow s right to muintomineo, ib. 

in Bengal, husband cun leave all to tvidow, disinheriting sou, 43 
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fTINDU LAW,— Continued. 

gives creditor no lien on property of deceased debtor, ib. 
dewuttur, or lands dedicated to idol, effect of mortgage of, 14, 
40—51. 

dedication inoperative, if only nominal, 50. 
as to interest, 240, 241. 


I 

ILLEGAL CESS, 

mortgagor not credited with, collected by mortgagee, 250, 251. 
unless mortgagee admits receipt, ib. 

See Account. 

INFANT. See Minor. 

INSTALMENTS, 

mortgagee need not accept payment by, 224. 

for future, lien of mortgagee on surplus proceeds, 200. 

See Limitation . 

INTEREST, 

stipulations as to payment of, should be clear, 65. 
no limit as to, under Act XXVIII of 1855, 08, 75, 168, 170, 
171, 239, 210, 241. 

above 12 p. e. agreement for, when void, 68—74,161—161, 207. 

if agreement is “ elusive/’ suit dismissed when, 68—74. 
agreement to increase, on default, effect of, 75—77. 
qmcre as to late of, after mortgagee obtains money-decree, 
208. 

in accounting, allowed on payments of both parties, 239—214. 
generally allowed on wasilat or mesno profits, 211, 212. 

but not, if Court orders otherwise, ib. 
what rate of, usually allowed, 241—243. 

in parties are Hindus or Mahomedans, 240, 241. 
compound interest not given, when, 243. 

See Account. 


3 

JOINT OWNERS. See Hindu Law. Mortgage. Mortgagor. 
JUDGMENT CREDITOR. 

of mortgager not outitled to redeem, 138. 

See Execution. 

JURISDICTION, 

suit .’or redemption or foreclosure, where to be instituted, 160, 
194, 195. 

suit for money lent, where to be instituted, 194, 195. 

See High Court. 
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K 

KUT-KUBALA. See Mortgage. 



L 

LEASE, 

Zur-i-peshgee, pure usufructuary mortgage, 8, 59, 60, 164. 
mortgage may be accompanied by a lease, under which mort¬ 
gagee has possession, 12, 56, 59, 62. 

See Mortgage. 

LIEN, 

of mortgagee extends to that whioh represents the property 
originally mortgaged, when, 123, 234. 

See Mortgage. 

LIMITATION, 

under Act IX of 1871 and Act XIY of 1859. 
in redemption suit, period of, 152, 154, 155. 

extension of time by written acknowledgment, 152. 
acknowledgment, what sufficient, 152, 153. 
period of, in suit for collections made by mortgagee after 
satisfaction, 154. 

when decree for redemption has become barred by, a fresh suit 
for possession, <fcc., will lie, 155. 
period of, in suit to recover from bona fide purchaser from mort¬ 
gagee, 155, 156. 

when right of action has been fraudulently concealed, 
187, 188. 

when cause of action is founded on fraud, ib. 

summary suit for possession by one wrongfully dis¬ 
possessed, 188*. 
under Act IX of 1871. 

period of, in suit by mortgagee 

for money charged on land, 1S2, 
malikaim or huqq, ib. 

foreclosure or possession of land, instituted in a mo- 
fussil Court, ib. 

instituted in a High Court (original side), ib. 
acknowledgment by mortgagor, prevents, when, 182, 183. 

by one partner docs not bind others, 183. 
part payment prevents, when, 183. 
twelve years possession gives title, 194. 
under Act XIVof 1859. 

period of, in suit by mortgagee for foreclosure, 183—186. 
on bond charging land, &c , 186. 
cause of action in such suite, 183—186. 
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if brought iu High Court (original side), 187. 
acknowledgment by mortgagor, under sec. 4, 187. 
signature by agent, insufficient, ib. 
memorandum of payment, rlo. ib. 
oral admission of balance, do. ib. 
under the old la to : 

no lapse of time barred suit for r^omption, 150. 

this rule did not apply to a suit for wasilat, 150. 
nor to suit to set aside mortgage deed, 151, 188. 
nor to suit to set aside settlement with mortgagee 
as owner, 151. 

aliter, if settlement with mortgagee as such, 151. 
mortgagee’s cause of action, when arises 
in suit to set asido mortgage deed, 188. 
for possession, 188—190. 
for money payable on a certain da} r , 188, 189. 
for amount lent, after dispossession, 189. 
for surplus proceeds of revenue sale, 189. 
where sale made conditional by subsequent ikrarnamah, 
189, 190. 

distinction between cause of action for mortgage debt and 
collateral debt, 190. 

cause of action where debt payable by instalments, 190, 191. 
extension of period of, after notice of foreclosure, 191. 
effect of twelve years’ undisturbed and bond fide possession iu 
giving title, 181—186, 191, 192—194. 
bond fuh possession, what, ib, 

LIQUIDATED DAMAGES, 75—77. 

LUNATIC, 

cannot mortgage, 14—18. 

powers of guardian of, under Act XXXV of 1858, 15. 
guardian or manager not legally appointed cannot mortgage, ib, 
powers of committee of under Act XXXIV of 1855, ib. 
manager under Court of Wards, 16—18. 

M 

lUAUOMEPAN. See JE.cecutor. 

HAHOMEDAN LAW, 

properties of a mortgage under, 1—6. 

under, creditor's rights over property (ff deceased debtor, 48. 
mortgage of mal-i-wuqf by mut aw alloc, effect of, 61, 62. 
by. widow’s right to dower, 48, 
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MAHOMEDAN LNW ^Continued. 

alienation of dower lauds by widow, without consent of hus¬ 
band’s heirs, bad, 48, 49. 
as to interest, 210, 241, 73, 2. 

MALIKANA. See Lien. Limitation. 

MARSHALLING, 135, 205, 206. 

MINOR, 

cannot bind himself by mortgage, 16—18. 
mortgage of property of, by Court of Wards, 16—18. 

by certificate-holder under Act XL of 1858, 23. 
refund by, when ordered on setting aside mortgage, 24. 
mortgage by guardian of, good if bond fide for bcuefit of 
minor, 18—23. 

lender to guardian must inquire Ac., 19—22. 

ratification by, after majority, of acts of self or guardian, 23,24. 

See Notice of Foreclosure. 

MITAKSIIARA, 26, 45. 

Sec Hindu Law. 

MITlitLA, 26. 

See Hindu Law. 

MOH UNT. See Hindu Lair. 

MORTGAGE, 

who may, 14—52. 

the different kinds of, 7—13. 

pure usufructuary, what is, 8—10, 59, 111. 

Biinpie, what is, 10, 11, 12. 

Bale of mortgagor’s right Ac. in execution of mortgagee’s 
money-decree, 94, 95, 198—206. 
by conditional sale, kut-kubula, bye-bil-wufu, what is, 11,12, 111. 

is identical w ith redeemable sale, 69. 
absolute conveyance may bo converted into, by agreement sub¬ 
sequent, 65, 56, 224, 225. 
contract, may be verbal or in writing, 53. 
of property to he a thrived, had, when, 64. 

so of property generally without defining it, ih. 

See Foreclosure. Hindu Law. Lease. Mahomedan Law. 
Minor. Mortgagee. Mortgagor. Redemption. Re¬ 
gistration. Stamp. Usury. 

MORTGAGEE, 

in pure usufructuary mortgage, entitled to possession, S—10, 

111 , 196 . 

must not sue for possession as proprietor , 111—112. 
in simple mortgage, not entitled to p< • •-.q >n, 10, 111. 
nor to registration in Col lector s books. 111, 
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MORTGAGEE,— Continued. 

nor to take part in settlement proceedings, ib. 
in simple mortgage, enforces security, bow, 10, 197, 198—20d 
in suit by, on simple mortgage, who are necessary parties, 


198, 199. 

decree against mortgagor personally and de¬ 
claring charge on lands, 198. 
decree should reserve right of subsequent 
incumbrancer to redeem, 199. 
decree against mortgagor not declaring charge 
on land, 199—205. 

sale under, carries rights of mortgagor 
and mortgagee, 201—205. 
alitor , per Allahabad High Court, 201. 
n conditional sale, has not possession, until foreclosure, 11,190. 
has no remedy against mortgagor personally 11, 231, 232. 

unless for some special cause, 132, 133, 232, 233. 
cannot sue to foreclose, till the period agreed upon has 
elapsed, 197. 

. need not accept a conditional deposit, 220, 221. 
nor paymeut by instalments, ib. 
in cases of conditional sale usufructuary, entitled to possession, 
12, 130. 

money advanced by two, one may sue for liis own share only, 
when. 195, 190. 

iu possession, is a trustee for mortgagor, 109. 

may register in Collector's hooks, 110. 
redeemable only by mortgagor or his representative, 137 - 113. 
takes subject to existing incumbrances, 109. 
ought to assert bis position, ib. 129. 

entitled to be protected iu his rights by the mortgagor, 112. 
in possession, n^ust pay the Government revenue, 112—115. 
but mil bellowed credit for uch payments, 114, 252. 


in possession, failing to pay revenue, so that lauds uro sold, 
cannot acquire title by purchase, 115, 110. 
to be paid by usufruct, must remain in possesion so long a 
anything is due, 110—118. 

iu possession, must manage estate, and pay ell expenses, 214, 
210, 118, 119. 

responsible for waste, ib. 
must keep accurate accounts, 119. 
cannot euu for partition, 119 — 121. 

Likes Kuhp’ct <o right of sharers to enforce partition, 121. 
may transfer his right as mortgagee, 92, 122. 
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exercise by, of a power of sale, not allowed, 05-67, 122, 123. 
rights of, not destroyed by act of mortgagor, 123, 198—201 
233. 


% 


extend over wlmt represents original mortgage, 123, 234. 

how far affected by alienation by mortgagor, 125_ 127. 

may sue, when, if no quiet possession, 130—134. 
has only tbc remedy given by contract, 11G, 117, 132. 
buying mortgagor’s right can protect himself, how far, 134. 

lien of, cannot be broken up, without consent, 113 _ 146. 

purchasing from one of several mortgagors, cannot throw whole 
burden on the others, 145, 147. 

one of several, may sue for only his own share of debt, when, 
195, 196. 


may hold in other right as well ns that of mortgagee, 114,149. 
not entitled to interest after sufficient tender, 159. 
must deliver up mortgage deeds on payment, 171, 226. 
entitled to have deposit paid to him at ouce, 226. 
having renounced right to forecloso, cannot resume It 230 
231. 


may recover damages, if kept out of possession after decree, 232. 
entitled to surplus proceeds of lands sold for arrears of revenue, 
not sold through his default, 234. 
not obtaining possession may sue for debt, when, 234. 
breaking his contract vitiates mortgage, when, 133. 
docs not share in surplus, if mortgaged property is, at suit 
of* third party, sold subject to mortgage, 206, 207. 
m;»y share iu surplus from sale of other property, ib. 
may buy at salo under his own decree, when, 207, 208. 

See Account. Foreclosure. Interest. Limitation. Mortgagor. 
Redemption. Tender. Usury 
MORTGAGOR, 

in pure usufructuary mortgage, must give the mortgagee* 
possession, 8, 130. 

wlml his personal liabilities are, 9. 
must redeem within sixty years 9, 150—156. 
laches of, immaterial, 153. 

entitled to account from mortgagee, 165—169, 173—179. 
in simple mortgage, personally liable, 10, 198—206. 
on default, land may be sold in execution, ib. 
may redeem until salo, 10, 137, 170, 181. 
in conditional sale, &c., not personally liable, 11, 231, 232. 

may redeem until foreclosed, 11, 137, 171 - 179, 181. 

’..lii u entitled to account Horn mortgagee, 13, 102_10 s *, 227 
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M OlvTG AG Oil, —Contin tied. 

never acoountable to mortgagee, 109, 238. 
must protect bis property for the mortgagee, 109, 112—114, 
129—130, 107, 233, 234. 

in possession, must pay Government revenue, 113. 
may recover damages from mortgagee for waste, 119. 
not bound by butwara effected by mortgagee, 121. 
may transfer, or mortgage, bis equity of redemption, 123. 
no act of, can injure mortgagee’s lien, ib., 233. 
sale, or mortgage by, contrary to contract, 124—127. 
equity of redemption of, may be sold in execution of decree, 
127—129, 206, 207. 

effect of bis not giving the mortgagee possession, according to 
contract, 130—133, 1G7. 
warranty of title by, implied, 129. 

may redeem at once, if mortgagee breaks contract, 133, 

See Account. Foreclosure. Mortgagee. Redemption. Re¬ 
presentative. Tender. Usury. 

MOTHER. See Hindu Law. 

MUTAWALLEE. See Mahomedan Law. 

N 

NIKASEE ACCOUNTS, 

may bo referred to in taking accounts, 2 49, 250. 
but judge not bound to refer to them, ib. 
must not be sole foundation of decree, ib. 

See Account. 

NOTICE, 

to mortgagee of deposit having been made, 222. 

NOTICE OF FORECLOSURE, 
what is, 208—211. 
issued, on what grounds, 211. 

issues from court of district in which property lies, 211—213. 
if property lies in several districts, notice from ope court sulli- 
cient, ib. 

to be served ulong with copy of petition, 211, 212. 
to be issued immediately on application, 213 
year during which mortgagor may redeem, counts from date of 
service of, 213, 214. 

must be served on mortgagor or his * r legal representative ” 
214-218, 

if once properly given, sufficient, although parties change 
during year of grace, 216, 217. 
served on guardian of minor, 217. 
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NOTICE OP FORECLOSURE,— Continued. 
service of, need not be personal, 218, 219. 

but if possible, it must be so, ib, 
must be served although mortgagor is aware of mortgagee’s 
intention, 219. 

must be proved in suit for possession on foreclosure, 219, 22<J, 
227. 

Sec Representative. Year of Grace. 

o 

OATH, 210. See Account. 

P 

PAROL AGREEMENT, 

mortgage by, unsafe even if Valid, 53. 

PAROL EVIDENCE, 

how lav admissible, to vary written contract, 5G—58. 
PARTITION, 

mortgagee of a share of a joint estate not entitled to mv lor, 
119—121. 

may be enforced by mortgagor’s co-sharers, 121. 

and mortgagee lakes what is allotted as share 
of mortgagor, ib. 

PAYMENT INTO COURT. See Deposit. 

PENALTY, 

or liquidated damages, whether, 75—77. 

PLEDGE. See Mortgage. 

POSSESSION, 

right of, passes from vendor, when, 82- 

under prior unregistered title, good against subsequent regis¬ 
tered title, when, 87, 88, 90, 97. 
when adverse, 128, 181—180, 192—194?. 
summary, given to mortgagor who makes deposit, 173, 
for twelve years gives title, 18 i—180, 191—191. 
suit for, by mortgagee on foreclosure, 179, 227 236. 

See Foreclosure. Limitation. Mortgage, lied erupt ion. 
POWER OF SALE, 

on default, given by mortgage deed to mortgagee, void, 65—07, 

122 . 

not hq in English law, 07, OS. 

PRE-EMPTION, 

when suit for, may bo brought, 62, 230. 
right of, doua not arise until sale absolute, ib, 
limitation of suit for, 230. 
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PRIORITY, 78—SO. See Execution. Mortgagee. 

PUBLIC POLICY, 

contract against, 77, 78. 

PURCHASER, 

from mortgagee, cause of action in suit against, 151. 
of mortgagors rights not personally liable for moriagage debt, 
124, 

See Alienation. Execution. Mortgagee. Mortgagor. 
PUTNEEDAR, 

not liable to mortgagee of dur-putnee for Government revenue 
paid by him to buvo estate, 114. 

PUTWAEEE, 

charge for wages of, allowed in accounting, 119, 248—252. 
but only if actually paid, ib. 

Sec Account. 


R 

RATIFICATION. See Minor. 

REDEMPTION, 

right of, vested in mortgagor and his representatives, 137. 
not in a stranger, ib. 

holder of decree against mortgagor, has not right of, 138. 
who are the mortgagors “representatives,” 139—143,211—218. 
Sec Representative. 

right of, reserved to third party, by contract, 113. 
cannot be, even as to part, until whole debt paid, 143—145. 
mortgagee 8 lien cannot be broken up, 143. 
one of joint mortgagors may redeem the whole, 145. 
but only on payment of whole debt, ib. 
exception to this rule, 147, 148. 
cannot take place after foreclosure, 148. 
right of, formally ielin«iui died, canuot he resumed, ih. 
suit for, will not lio, if mortgagee is iu possession under a title 
other than that of mortgagee, J19. 
old law of limitation as to, 150, 151. 

law of limitation us to, uuder Act XTV of 1859, and IX of 
1871, 151—156. 

See DrpnAL Jurisdiction. Umitaiivn. Under. 

Of pure us if mutuary Mortgages, 161—168. 
former practice as to, 0 - 10, 161. 
when complete, 162—164, 196 
cun 1)0 carried out by regular suit only, 165. 
issue to be determined in such suit, 165, 178. 
iu suit ibr, mortgagee* must account, when, 166 -169. 
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REDEMPTION,— Continued. 

Of Simple Mortgages, 170, 
effected as in case of pure usufructuary mortgage, ib. 

Of Mortgages by Conditional sale , Kut-kubala, or Bye-bil-wufa, 
when mortgagee has not had usufruct, 171, 172. 
when mortgagee has had usufruct, 172—178. 
judge gives depositor a receipt, 171, 222. 

• and gives mortgagee notice of deposit, ib. 

may take place, up to end of the year of grace, 172, 177. 
adjustment of account, is by regular suit, 176, 174. 
when mortgagee must account, 176, 179, 237, 238. 
conditional decree for, on payment, 165, 178. 
suit for, must be within twelve years from expiry of year of 
grace, 179, 180. 


REGISTRATION, 

recent Acts relating to, 83. 

compulsory, if property mortgaged is worth Its. 1<X), ib. 
within what time, 84, 8G. 
effect of, ib. 

consequences of absence of, ib. 
place of, 8G. 
enforcing, 86. 

on, Registrar’s endorsement, 8G, 87. 

effect of, 87, 

unregistered mortgage, with po8scssio?i f before Act XVI of 
1864 &c., good against registered mortgage under latest 
Acts, 87, 88. 

by agent executing tko document, sufficient, 88. 
absence of, does not render document inadmissible to prove 
personal liability for debt, 88, 89. 
of aHnev lodgement of receipt of considvrat ion, when, 89. 
memorandum accompanying deposit of title-deeds, 90, 91. 
when Registrar can refuse, 92. 

“ Certificate 1 ' of, etU of, 92. 

** special/’ of obligations &o., 93, 94. 

none under prestmt Act. 93. 

effect on land of decree on specially registered documont, 94. 
under Act. XIX of 1843, 96—98, 


REPRESENTATIVE (OF MORTGAGOR), 

notice of foreclosure must be served on, when, 211, 212 21). 

who is, 138 — 143, 214 217. 

holder of decree against mortgagor, is not, 138. 

8ee Mortgagor. Notice of Foreclosure -. Redemption. 
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REVENUE (GOVERNMENT), 

takes precedence of other claims, 112, Ho. 

must bo paid by person in possession, ib. . 

.ale of land for arrears of, destroys mortgagee’s lien, ib. 
on sale for arrears of, through default of mortgagor, mortgagee 
may sue for his money, ib. 233. 
sums paid for, by mortgagee, credited to him, 113, 252, 253. 
mortgagee letting estate fall into arrears, cannot buy and 
acquire irredeemable interest, 115, 116. 
surplus proceeds of lands sold for arrears of, belong to mort¬ 
gagee, when, 234. 

See Account. Mortgagee. Mortgagor. Putneedar. 

REVERSIONER, 38—48. 


s 

SALE. Alienation. Execution. Pacer of Sale. Revenue. 

mortgage only for purposes necessary to the trust, 10-91. 
can do whatever is needed for benefit of idol a property, 49. 
SIMPLE MORTGAGE. See Mortgage. 

rights of, iu .joint Hindu family, 28—32, 31. IS. 

document not properly stamped cannot be used, 99, 105. 
on instruments executed before October 1st, 1860, 99, 100. 
after October 1st, I860, before June 1862, 100. 
after June 1st, 1862, before*Jan. 1870, U»l, 102. 
on or after January 1st, 1870, 103—108. 
under Act XVT11 of 1869, 
definition of “ mortgage-deed,” 103. 
amount of, on mortgage without possess m, 193. 

■with possession, 101. 

• counterpart, 10*1, 

agreement to repay within three months, on 
deposit of titiu-deeds, 101. 
expense of, borne by mortgagor, 104, 105. 
on principal instrument (if more than one) 10*. 

Court may receive, with penalty, when, 106, 108. 
evading, risks criminal prosecution, 106. 

Collector will determine amount of, 107. % 

appeal from his decision, ib. 
penalty for false recital of consideration, 107. 

38 
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STA M P,— Continued. 

wrong admission of Unstamped document not usually ground 
of appeal, 108, 109. 
alitcr in Madras, 108. 

SUPREME COURT. 

See High Court. Jurisdiction . Limitation . 


T 

TACKING, 134. 

TENDER, 

must bo in money, 158, 159, 220. 

according to contract, good, ih . 

good if according to Regulation, 220. 

no interest allowed to mortgagee after, 159, IG0, I/O. 

must be unconditional, 222—224. 

must be in one sum, 224. 

See Deposit in Court. Year of Grace 
TITLE DEEDS, 

mortgagee should get pos.uWion of, 131. 
must be given up by mortgagee, when the mortgage is redeem¬ 
ed, 171, 22t>. 

See Deposit. 


U 

UNSOUND MIND. See Lunatic. 
USUFRUCTUARY MORTGAGE, 
tbe different kindtrof 8—10, 12. 

See Mortgage. Mortgagee. Morti/aaor 
USURY, 

what contracts are usurious, G8—75. 
what transactions are “elusive," ib. 

See Account . Interest, 


V 


VIVUM VADIUM, 

when usulructuary mortgage corresponds with, 8, 


w 

\VA IlItANTV, 

mortgagor warrant* tit|e 129. 
WAS I LAT. See Jdcrmt. Mortgager 
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♦VASTE, 

by widow, suit to restrain* 42, 43. 
mortgagee must not commit, 119. 

VELCH MORTGAGE, 

similar to usufructuary mortgage, 8. 
jviDOW. See Hindu Law. Mahotnedan La to. 

V1FE. See Jlindu Late. 

VUQF, 

mortgage of, 51. 

See Ma/tomcdan Late. 

Y 

i EAR OF GRACE, 

• mortgagor may redeem within one year from service of notice 
of foreclosure, 208, 209, 213, 220. 
is strictly calculated, 220—222. 

expiring on holiday, deposit on first business day is good, ib. 

z 

.UR-I-PESHGEE LEASE, 

treated as usufructuary mortgage, 8, 9, 59, 111, 161. 

See Mortgage. Mortgagee. Mortgagor. 




